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2
1

MORNING SESSION, JUNE 17, 2019

2

*****

3

(The following proceedings were had in

4

open court with all parties present at

5

the hour of 9:04 a.m.)

6

*****

7
8

THE CLERK:

and others versus Baylor University for motions hearing.

9
10

Court calls W:16-CV-173, Jane Doe 1

THE COURT:

Can I have announcements for the

record, please.

11

MR. DUNN:

Good morning, Your Honor.

Chad Dunn,

12

Jim Dunnam, Eleeza Johnson and Andrea Mehta for the

13

plaintiffs.

14

THE COURT:

Good morning.

15

MS. SPRINGER:

Your Honor, Julie Springer, Jeff

16

Weisbart, Sara Janes, Lisa Brown, Holy McIntush and Ryan

17

Newman for Defendant Baylor.

18

THE COURT:

19

MR. COBB:

Good morning.
Good morning, Your Honor.

I'm Bill

20

Cobb.

21

Duncan Grant, who is counsel for the firm but not on our

22

case, is also with me.

23

I represent Pepper-Hamilton, a nonparty who is here;

THE COURT:

Thank you very much; and thank you all

24

for appearing in response to my order setting this hearing.

25

I -- the Waco paper set a very high bar for me by
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1

3
describing me as, I think, quote, "Normally soft-spoken and

2

unfailingly polite."

3

I know that you have a good circulation,

4

Mr. Whitherspoon, because all of my colleagues and friends

5

forwarded me that and the headline was something like:

6

Wait.

7

What?

Who?

And so here we are.

The order, I think, was

8

sufficiently clear about the things that are of concern to

9

me.

Let me set the stage by making two requests, first,

10

that we not revisit anything that I've already ruled on.

11

The issues in this case have been very well briefed, very

12

thoroughly briefed.

13

some very complex discovery issues and I'm not going to

14

revisit anything that I've already ruled on.

15

I've spent significant time working out

The second thing is, I would ask that this hearing

16

not devolve into sort of a more expansive opportunity to

17

complain about any other issues of discovery or how well or

18

poorly people are getting along.

19

I know that there have been some late filings

20

raising issues unrelated to the specific discovery issues

21

that were the subject of the order.

22

I don't want today for us to devolve into sort of a back and

23

forth about what your other frustrations are.

24

there appear to be some.

25

I'll get to those, but

I know that

What I want to do then is to focus fairly narrowly
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1

4
on the issues that remain after the entry of the order where

2

I resolved some of the issues that have been raised.

3

specifically, I would like to start with sort of how we are

4

going to most efficiently and painlessly get the

5

Pepper-Hamilton discovery accomplished, and especially with

6

regard to Pepper-Hamilton's obligations and Baylor's claims

7

with regard to its ability to -- to satisfy those requests

8

that have been made on Pepper-Hamilton.

9

And,

So, Mr. Dunn, I think I'm just going to give you

10

the floor.

11

if you could tell me from your perspective the best way for

12

us to accomplish getting you the discovery that you've

13

requested and that I've addressed in that order.

14

If you can start by, in the light of my order,

MR. DUNN:

All right.

Thank you, Judge.

So let

15

me start with the volume of information, because that really

16

decides the logistics.

17

Baylor has told the media that they -- that

18

Pepper-Hamilton reviewed approximately 27 terabytes of

19

information.

20

PriceWaterhouseCoopers it says that they collected 2½

21

terabytes of information.

22

constructive conference with Pepper-Hamilton's counsel this

23

morning here in court and it's our information that

24

Pepper-Hamilton holds about 280 gigabytes of information

25

that was somehow harvested from the Pepper-Hamilton -- of

But in the affidavit that was attached for

We were able to have a
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1
2

all the materials it that were collected from Baylor.
And so, as I understand it, we would like to get

3

these on the record, and perhaps I misunderstood it but I

4

think it would be helpful to have record of it.

5

understand the situation, the materials were collected,

6

search terms were applied to them, 280 gigabytes was

7

harvested and that's what Pepper-Hamilton worked from.

8
9
10

But as I

A lot of that they, you know, may not have found
relevant but that was the small subset that they began
actually, you know, fine grain sifting through.

11

And then it's also our information from our

12

conference this morning that there's an additional 20

13

gigabytes of information that would -- was created by

14

Pepper-Hamilton during its work.

15

reports, or whatever else is in there.

16

gigabytes of information is available.

17

So this may include notes,
So approximately 300

It's -- in our system, produced by Baylor, at this

18

moment, we have about 220 gigabytes of information.

19

means there's a spread of approximately 80 gigabytes that

20

are in Pepper-Hamilton's possession that we don't have.

21

So that

How much of that exists on the privilege logs,

22

we're unable to tell because we don't know the size of files

23

that are on the privilege log.

24
25

So, Your Honor suggested a call-back order.
looked at that carefully.

One of the concerns that we

We've
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1

wanted to raise is that it takes time, these systems, to

2

upload this stuff and at 300 gigabytes, we think we can get

3

that done in seven days but it's going to be tight in terms

4

of the system.

5

that's significant.

6

becomes necessary.

7

There's also an economic component to this
We can get to that, I suppose, when it

But our recommendation is that the call-back order

8

works effectively.

It's an outside vendor that we use.

9

Obviously we don't have the technology to do this.

So we'll

10

upload into that system, generate the Bates label production

11

and return it.

12

The one concern that I guess we need to get some

13

clarification on is if in that 300 gigabytes are things like

14

Window Operating Systems and Microsoft WORD.EXE files and

15

those kinds of things, our system is not designed to take

16

executable files and things like that and Bates label and

17

produce them, so that is a hiccup that we wanted to make you

18

aware of that may come along once we have access to whatever

19

this is.

20
21

Did I answer the Court's question?

Was that

helpful at all?

22

THE COURT:

That's gets us started and let me

23

given them an opportunity at least -- and if Mr. Dunnam

24

wants to?

25

MR. DUNN:

Excuse me.

The 220 gigabytes we have
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1

on our system is not all Baylor production.

It also

2

includes some of our production, third party.

3

smaller subset.

4

holds and what Baylor produces is somewhere over 80

5

gigabytes.

So there's a

So the spread between what Pepper-Hamilton

6

THE COURT:

Okay.

7

Ms. Springer?

8

MS. SPRINGER:

Thank you.

Your Honor, there's several complex

9

issues with the document and I'm going to let Mr. Weisbart

10

address some of the complexities with the call-back order

11

that we see issues with.

12

Pepper-Hamilton collection that Mr. Dunn's referring to,

13

it's important to know what that is because --

14
15
16
17
18

THE COURT:

But first of all, the

Would you mind pulling the mike over a

little toward you so that it -- thank you.
MS. SPRINGER:

It is separate from what I'm going

to call the Pepper-Hamilton investigative materials.
So, the Pepper-Hamilton collection is in fact the

19

subset of all the raw data that was given by Baylor to

20

Pepper-Hamilton.

21

That generated the Pepper-Hamilton collection, and I don't

22

know the volume in terms of gigabytes, I do know it's in

23

excess of 2.4 million pages of documents, and 400 -- over

24

450,000 documents.

25

They applied search terms to the raw data.

It's a large volume of information.

That particular batch of information is what has
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1

been the subject of intensive review for privilege and I

2

wanted to bring up a really important point, FERPA.

3

been the subject of the intense FERPA redacting and then

4

pseudonym replacement redacting pursuant to your court

5

order.

6

created a lot of work.

7

It has

And that has been an exhaustive effort and that has

So as a practical matter, one of the things that

8

would have to be done before this data can even be turn over

9

to the plaintiffs -- I'm talking about the Pepper-Hamilton

10

collection -- is it would have to be FERPA redacted.

11

couldn't just turn it over.

12

We

In addition, there would have to be some

13

comparison because Your Honor noted that there's the

14

privilege-log issue.

15

information and tagged and logged all but like 2 percent of

16

the information.

17

you don't want to, but I do have a sense they've actually

18

completed 96 to 97 percent of the privilege review logging

19

and production of that information.

20

documents that need a secondary review of the privilege

21

designation because they have forty contract attorneys doing

22

that to make sure they didn't over designate.

23
24
25

Baylor has, in fact, reviewed that

And I'm not going to go into areas that

What's left is some

So that's one problem with just simply handing it
over to the plaintiffs.
I know it's going to be extraordinarily expensive
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9
I was hoping that one of the concerns, as

1

to do that again.

2

I read in your order, was that you were -- you know, weren't

3

exactly confident in Baylor's ability to do that so we would

4

like to address any issues about those concerns because

5

there's a real distinction between the Pepper-Hamilton

6

collection material and what has already been reviewed and

7

logged for the pre-June 15th, 2016, time period.

8

that's all been done.

9

expense of FERPA redacting and privilege logging and

We believe

And to go to the extraordinary

10

comparison is just going to be really burdensome and it's

11

going to further delay the case.

12

THE COURT:

True.

13

Go ahead and address that then, because one of the

14

things that I shared the plaintiffs' curiosity about is this

15

identification sort of on the eve of Pepper-Hamilton's

16

obligation to disclose that there was this sort of discovery

17

of 100-plus pages of privilege-logged information.

18

So can you --

19

MS. SPRINGER:

20

THE COURT:

21

MS. SPRINGER:

I can.

That will be great.
And these are exhibits.

I'm not

22

going to go into all of them in light of your direction

23

today, but there's an exhibit just right on that point.

24
25

Your Honor, under Tab 5 there is a exhibit
entitled Baylor's Disclosures about Pepper-Hamilton's Other
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10
Legal Work and each of these items is actually already in

2

the Court's record.

3

that isn't in the Court's record, but the very first item is

4

an April 6th, 2017, when Baylor responded to the plaintiffs'

5

initial requests for Pepper-Hamilton materials, information

6

exchange with Pepper-Hamilton materials.

7

as I set forth in this exhibit, they objected on privilege

8

grounds and went on to object that the request seeks

9

information regardless of time period and apparently seeks

10

information up to the present day regarding any legal work

11

performed by Pepper-Hamilton of any kind at any time.

12

I'm not sure that there is not much

The objection was,

Now, this is fairly typical for an initial passive

13

interjection then as part of the conference process there

14

might be an inquiry, Well, what other types of work?

15

And this objection was served in April of 2017,

16

almost a year after the investigation was concluded.

17

clearly this was sufficient, at least to put them on notice

18

there could be other legal work, but there's more.

19

So

In their amended -- in Baylor's Second Amended

20

Objections and Responses which were filed on May 4, 2018,

21

Baylor said that they declined to produce all documents ever

22

exchanged between defendant and Pepper-Hamilton as the law

23

firm has provided other legal services in addition to

24

conducting the 2015-2016 academic year investigation.

25

was in May of 2018 they are disclosing this other work.

That
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1

THE COURT:

But some of that other work, even

2

though it was other work, was responsive, though, right?

3

Arguably.

4

MS. SPRINGER:

No -- well, arguably in the sense

5

that we want everything you've ever exchanged with

6

Pepper-Hamilton.

7

the waiver ruling only went to the investigation, issuance

8

of the finding of fact and the recommendations.

9

time Jane Doe 11 and these other plaintiffs creating this

10

But that's exactly why we objected because

And at this

additional time period into 2017 was not in play.

11

So, we were standing on these objections and, in

12

fact, there are other -- as detailed as some of the

13

declarations.

14

other litigation, they were regarding ongoing issues

15

regarding some of the kind of the fallout of the

16

investigation, if you will.

17

with Coach Briles and Ken Starr and all those things.

18

there was ongoing matters that Pepper-Hamilton was involved

19

in.

20
21
22

They were providing ongoing advice regarding

There was potential litigation
So

There was an OCR investigation.
Later, when plaintiffs focused on that, we

provided more details.
But going through this exhibit, it's kind of a

23

progression.

As the subsequent time period became more

24

relevant, and particularly when Jane Doe 11 came into play,

25

and her assault -- which she's the only plaintiff which was
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Her alleged assault occurred

1

assaulted after May of 2016.

2

in April of 2017.

3

expanded the scope, no question about it, so this kind of

4

evolved.

5

So that is significant.

That definitely

In June 15th, 2018, if you recall, the plaintiffs

6

had filed a global motion it compel where they basically

7

said:

8

of another motion.

9

specifically in its briefing said Pepper-Hamilton has

Overrule all Baylor's objections.

That's the subject

But in response to that, Baylor very

10

provided other legal services to Baylor, including other

11

legal services during and after the investigatory

12

presentation to the Board of Regents in May of 2016; again,

13

in response.

14

anything about it.

15

And in their reply, the plaintiffs didn't say

So, then, the most direct place it has come up is

16

in the Motion to Compel Regent Phil Stewart's privileged

17

materials.

18

and in that particular briefing Baylor said:

19

ruling -- and they were talking about your prior waiver --

20

on its face does not extend to postinvestigation

21

communications between the Office of General Counsel and

22

Baylor regents and employees about Pepper Hamilton's

23

representation, legal issues flowing therefrom, and

24

subsequent decisions made by the board on which it sought

25

legal advice.

That actually is still pending before the Court,
This waiver

And there was a declaration of Mr. Holmes
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13
attached to that brief that specifically talked about what

2

Pepper-Hamilton did after the investigation, the issuance of

3

the findings of fact and how they continued to perform legal

4

services for the university.

5

So all of this was teed up.

Now, when the subpoena Motion to Compel was

6

filed -- and I know that Pepper-Hamilton didn't file a

7

response, Baylor did.

8

necessarily raise in that briefing all -- they did all

9

around it in these other briefings -- the fact that there

10

was other legal work and it was because, like the request

11

for production, an objection had been made on over breadth

12

and so they didn't go in and detail other legal work.

13

was only when the Amended Motion to Compel was filed where

14

they clearly were targeting these other matters that we

15

filed the motion for protection.

16

THE COURT:

And when they did, they didn't

It

So --

So you can understand, not having been

17

privy to those discussions, that it appeared to me as though

18

that was being raised for the first time?

19

MS. SPRINGER:

Yes, Your Honor.

And that's why I

20

noted that very much from your order and wanted to directly

21

address that right up front, that's why we prepared this

22

exhibit.

23

But, again, back to the point of this order and

24

how are we going to do this production.

To me there's a

25

real distinction between materials prior to June 15, 2016,
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2

and materials after June 15, 2016.
Because Baylor, at the expense of millions of

3

dollars and many attorney hours, which will all have to be

4

replicated, in effect, if we're trying to get it directly

5

from Pepper-Hamilton, has gone in and done an exhaustive

6

privileged review, a review for responsiveness on the ESI

7

search terms, which was allowed.

8

redactions.

9

3 million pages of documents being produced.

They've done FERPA

And that has resulted in literally over
And the

10

Pepper-Hamilton is responsible for about 2.4 million of that

11

and that's what we're talking about.

12

If you just take the Pepper-Hamilton investigative

13

materials -- and I think this is important.

Baylor didn't

14

just rely on that Pepper-Hamilton collection to comply with

15

your order, to produce everything pertinent to that

16

investigation.

17

lawyers primarily responsible for the investigation had left

18

and they were with Cozen O'Connor.

By the time you entered that order, the two

19

Baylor went to Cozen O'Connor and with Cozen

20

O'Connor and Thompson Horton they collaboratively went

21

through the law firm's own file.

22

file on a case.

23

out what was an attorney/client communication, what may have

24

been nonresponsive because it might have been misfiled or

25

something to that effect, and what could be withheld as work

That would be like our

They went through it exhaustively to figure
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And, Your Honor, I have these privilege logs here.

1

product.

2

I've never seen one like it in all the litigation I've done,

3

thousands of entries, not all of which are single-document

4

entries, that's the kind of work that has been done to get

5

this.

6

And that is -- this documentation, the

7

Pepper-Hamilton investigation materials, that's a separate

8

subset from the Pepper-Hamilton collection.

9

different categories.

10

These are two

And even to do this (indicating) for the

11

pre-June 15th, 2016, material, is going to be

12

extraordinarily burdensome because the data, as it

13

resides -- and I think there's declarations and Mr. Cobb can

14

speak to this -- but the data as it currently resides at

15

Pepper-Hamilton is now in a different format than it resides

16

with Baylor, because we have made it -- we've redacted it,

17

it's FERPA redacted, it's logged, it's separated out, they

18

are in different electronic formats, so somehow to maintain

19

the privilege there would have to be a comparison made of

20

the un-FERPA- redacted documents to see what Baylor has

21

logged in its thousands of entries of privilege logs.

22

I would submit, there's no need to redo to that.

23

We would like to and love to and welcome the opportunity to

24

address any concerns about that pre-June 15th, 2016,

25

production.

My firm has not been involved in all of that,

Case 6:16-cv-00173-RP-AWA Document 672 Filed 06/25/19 Page 16 of 80

16
1

but in preparation for this hearing we undertook an

2

extensive review of what has been done, when it has been

3

done, and we are satisfied that as to pre-June 15th, 2016,

4

the documents that Pepper-Hamilton has have been produced

5

with one exception that I've talked about, which is there is

6

still a review of that secondary logging and some of the --

7

excuse me -- of those pre-preliminary privilege designations

8

that needs to be done, and that's about 30,000 documents.

9

But Your Honor needs to understand -- you don't

10

need to understand anything -- but I hope you understand

11

that in the universe of 3 million documents, or 2.4, that's

12

a very small subset.

13

And we're sorry we didn't get it all done by

14

September, the certification.

15

address is the allegation that somehow that certification

16

was false in any way.

17

certification, she's no longer at the firm for unrelated

18

reasons, but in retrospect should have said:

19

reviewing these privilege designations.

20
21

THE COURT:

The individual who prepared that

We're still

In that sense it was false, right?

was not accurate.

22

MS. SPRINGER:

23

THE COURT:

24

MS. SPRINGER:

25

And one thing I do want to

Intentionally.

Right.
But I want to point out that the

parties in this case have been complying and trying to

It
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1

comply very hard, and both parties produced after that

2

certification deadline.

3

March.

4

huge and significant -- in retrospect they should have said:

5

Hey we're still logging and we might find some more and

6

we'll be producing it, but, you know, that's in hindsight.

7

But we have gone back.

8
9

Plaintiff produced 1500 pages in

In the world of what we are dealing with, if it were

The only other thing that I'm aware of, because we
exhaustively wanted to present this to you, is there are

10

some documents related to personal matters involving

11

Mr. Holmes, the general counsel's children.

12

Mr. Beckenhauer, he was -- had cancer during this time

13

period, and there are some sensitive -- just a very small

14

group of sensitive financial documents that we would like to

15

tender in camera, file a motion for production, but, of

16

course, we want to confer first on everything and see if we

17

can reach agreement on that.

18

Other than that, pre-June 15th, 2016, done.

But

19

subsequent to, that's a whole different issue and I'm going

20

to let Mr. Weisbart address that because he's on the call

21

back.

22

THE COURT:

Before that, let me -- so that we can

23

kind of give him an opportunity, as we go along.

24

want to respond to any of that?

25

MR. DUNN:

I do, Judge.

Do you

I didn't hear an answer
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1

to your question.

2

documents showed up a couple of days before

3

Pepper-Hamilton's production deadline, and in no point in

4

that answer did we get an answer for that.

5

The question was:

Why was it 1,132

We also have yet to get an answer for why several

6

earlier times in the case the Court has set hearings and a

7

day or two -- excuse me, not hearings -- but the Court's

8

issued an order or set a deadline and a day or two before

9

the deadline documents are dumped on us.

10

I just want to point out that from the fall,

11

September certification, until now, Baylor's privilege log

12

went from 110 pages to 272 pages, so 162 pages of things

13

were identified as privileged after this supposed review was

14

completed.

15

There's not been an answer to any of that.

THE COURT:

Let me just stop there.

Let me give

16

you an opportunity, because that really is significant to me

17

because I need a real -- I need -- as much as you are able

18

to tell me, I need -- because the perception is that they

19

were about to get discovery from a third party that revealed

20

that you had not been complete so you are asking me to have

21

confidence in your processes without giving me a good reason

22

why that 11th-hour disclosure shouldn't give me pause.

23
24
25

MS. SPRINGER:
here.

And I apologize.

I do have that in

I was trying to jump right in.
Mr. Weisbart said:

I don't think you answered his
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1

question.

2

THE COURT:

That's fine.

3

MS. SPRINGER:

So, as to the Pepper-Hamilton

4

disclosures, Mr. Tate is here from Cozen O'Connor and he was

5

the individual at Cozen who was principally responsible for

6

that production, and I'm just going to say there were two

7

late productions in April 10 and April 12th.

8

time, everything that had been preliminarily designated as

9

privileged had been withheld but everything else had been

10

Prior to that

produced, to Baylor's knowledge.

11

Now Mr. Tate is going to answer your question and

12

there's definitely a connection between what happened in

13

March and that final production.

14

to -- if you wouldn't mind.

15
16

THE COURT:
That's helpful.

MR. TATE:

18

THE COURT:

Do I come to the podium, Your Honor?
That will be great, if you don't mind.

Thank you.

20

MR. TATE:

Morning, Your Honor.

21

Tate.

22

of electronic discovery.

23

Let's do this as we go along.

Please.

17

19

Sure.

So, Mr. Tate, if you want

My name is Joe

I am an attorney at Cozen O'Connor and the director

Before I get started, I just want to -- so my

24

specialty is electronic discovery.

I've been practicing for

25

twenty-plus years, focusing for the past seventeen on
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1

e-Discovery.

2

I want to caution everyone here, for me, who talks

3

about gigabytes and terabytes on a daily basis, throwing

4

around numbers like 280 gigabytes, comparing it to 200

5

gigabytes is really kind of a flawed methodology.

6

wanted to throw that out there and I would be happy to, you

7

know, talk at another point about maybe better ways to do

8

this.

9

So I just

But with respect to these productions that

10

happened in April, and I think there was one in early May,

11

so as we logged -- so I will say, I was not involved with

12

the review of what we call -- so I was a member of the

13

investigation team.

14

Pepper-Hamilton collection, we called it the Baylor source

15

documents.

16

our investigative team that I was part of review that and

17

that's what Ms. Springer is calling the Pepper-Hamilton

18

collection.

19

So we didn't call it the

So that's what we collected with Baylor.

We had

What I've been responsible for related to this

20

particular litigation are the Pepper-Hamilton investigative

21

materials.

22

case file, all of our emails, back and forth between the

23

associates, the partners, the contract attorneys, all of our

24

work product, which I think in your August 2017 order you

25

identified interview memorandum.

Our -- I'm no longer a Pepper but I was -- our

We have documents we
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We have interview notes, stuff that was really

1

selected.

2

generated by the investigative team.

3

responsible in assisting Thompson Horton in Reviewing those

4

materials and either producing or logging them.

5

So I've been

So as we go through that process, we produce a

6

number of rounds of logs.

7

log, I would say in -- working on completing it in February

8

of this year.

9

And we were completing our final

As part of that process, you go through -- and

10

I've done, fortunately, hundreds and hundreds of privilege

11

logs over the course of my career.

12

you re-review what you've done.

13

control checks.

14

unfortunately, the Cozen team had misapplied a date range.

15

So we had a two-week period -- we had ended it, for some

16

period, as June 1.

17

did the review cue on June 1 instead of June 15.

18

As part of that process,

You're going to do quality

As part of that process we identified,

One of my tech friends, quiet frankly,

We immediately flagged that when I discovered it.

19

Thompson Horton cued up those documents for review, logged

20

them and produced them, so that was one of the discrete

21

issues of these late productions.

22

part of process two, we do a lot of the QC checks on

23

tagging.

24
25

The other one was, as

The Sedona Conference that I kind of read through
on a daily basis, advises during your -- one of the QC
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checks, you always want to take random samples to make sure

2

it was all done correctly.

3

identified some other documents that had been miscoded,

4

identified them for Thompson Horton, corrected them.

5

As a result of that process, we

So that's really, to the extent I have to fall on

6

my sword, it was my team, in managing the process -- and I

7

would be frank, we had been going normal course of business

8

but the motion practice here accelerated that process,

9

frankly.

So we -- what we would have ultimately done, we

10

did it in accelerated time frame and identified those

11

documents and ultimately logged and produced what we needed

12

to.

13

So I hope that answered your question.

14

THE COURT:

15

MR. DUNN:

16

THE COURT:

17

MR. DUNN:

That's helpful.

Thank you very much.

May I respond, Your Honor?
Sure.
I mean, the simple fact is, if we

18

didn't have a subpoena with Pepper-Hamilton and the Court

19

hadn't ordered them to produce it, we would have never seen

20

these documents.

21

productions, I mean, I've got a timeline here of the

22

post-certification additions to the privilege log.

23

was one on September 7th, 2018; November 20th, 2018; April

24

8, 2019; April 10, 2019.

25

right before Pepper-Hamilton's deadline under your court

And this notion that there was only two

There

Now this 8-10-11 of April, that's
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1

order.

2

So on April 8, '19; April 10th, '19; April 11,

3

'19; and April 12th, '19, we get all those additional

4

privilege logs and then on May 3rd of 2019, we get an

5

additional privilege log.

6

double in size.

7

And, again, it increased over

None of this would have happened if these

8

documents were going to have to be produced by

9

Pepper-Hamilton.

But what was about to occur was

10

Pepper-Hamilton was going to have to turn over its file.

11

Our system was going to easily be able to compare what had

12

been produced and make a subset of what wasn't.

13

So, clearly, somebody went through at Tate -- at

14

Cozen O'Connor -- Mr. Tate or someone else went back through

15

the file and said, Okay, well what else is it that they're

16

going to harvest from Pepper-Hamilton?

17

I mean, we're sort of where Your Honor said when

18

you came out you didn't want us to be.

19

rediscussing the order that the Court issued two Fridays

20

ago.

21

We're re-trading and

But at some point all the redactions and all of

22

the time and all of the expense that's been put at this has

23

resulted in two years of delay and no confidence that the

24

documents are actually produced.

25

of every single time that Baylor has submitted something to

And let's not lose sight
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the Court that it has tagged as privilege and the Court has

2

reviewed it, either all of it or the vast majority of it

3

shouldn't have been tagged as such.

4

So the trouble is, it seems to me, if we're living

5

in a post the court's order world, we've got to figure out

6

how 272 pages of privilege log is going to get -- somehow

7

get reviewed, because if it was performed by the same people

8

who had logged and sorted other things as privileged, the

9

vast majority of it is wrong.

10

And it seems to us that the Court set a deadline

11

in September.

That deadline was to finish your production

12

in September.

If there was additional documents, as we

13

heard today, as we knew there was some other things, we'd

14

get to it, then all of that should have been disclosed,

15

then.

A motion for leave should have been filed then.

16

I hope the Court sees from the papers -- I know

17

that we at times get heated about this, it's an important

18

case.

19

extension we've been asked of.

20

to this moment of, all right, we understand this is

21

complicated.

22

cases before.

23

But we have been agreeable to nearly every deadline
It took us two years to get

We've all been involved in huge production
We understand this takes time.

But we're at the point now where we can't just

24

accept the "trust us, we got it right."

This is the fourth

25

certification that we heard in court today.

Is this the one
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1

that's right?

2

results in the production of these documents.

3

We've got to come up with a solution that

The final thing I'll say about it is, as the

4

Court's ruled in other factors that applied to our

5

individual clients and other people, Pepper-Hamilton has a

6

bust.

They received a Rule 45 subpoena.

7

file.

Baylor doesn't get to do their production for them,

8

especially with all of the water under the bridge.

9

MS. SPRINGER:

10

THE COURT:

11

MS. SPRINGER:

Baylor produced a

Your Honor, may I respond?

Please.
First, Mr. Dunn talks about all

12

these supplemental productions.

13

two, two relating to the Pepper-Hamilton investigative

14

materials.

15

There were two.

There were

There were supplemental logs.

The certification deadline was that everything had

16

to be produced.

17

get a log from them.

18

He just said it.

Not logged.

We didn't

He's saying that we did all these things wrong.

19

They produced 1500 pages of documents, ESI, in March.

20

that sense, we're both at fault.

21

fault.

22

Okay?

In

We are both at

The answer is not to make us redo this production.

23

I think Mr. Tate, for the discrete subset of materials we

24

are talking about, gave an adequate explanation of what

25

happened.
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Absolutely, Your Honor, the process accelerated.

1
2

It shouldn't have been that way.

3

been done.

4

reason, and, Your Honor, I would like to --

5

We own that.

THE COURT:

It should have already

But I do not think that is a

I get that there is going to be some

6

margin of error, especially in a case with this complexity

7

with as many moving parts and types of privilege and

8

confidential information.

9

you to give me the assurances I need that going forward that

I get that.

I'm just looking to

10

they can have confidence in your production and that I can

11

too.

That's really what I'm looking for.

12

MS. SPRINGER:

Your Honor, I was prepared and

13

adjusted, based on your comments, to go into an exhaustive

14

explanation of the production efforts, the magnitude, the

15

FERPA redactions, how much diligence has gone into this

16

effort, that despite Mr. Dunn's characterization, has been

17

extraordinary, in my opinion, when I finally learned about

18

it.

I'm happy to go into that and answer those questions.

19

I will tell you, going forward on the post-

20

June 15th, 2016, world, we are going to take responsibility

21

for that.

22

Doe 11.

23

that historical knowledge.

24

in hand, but we are going to take ahold of this and make

25

sure.

Our firm, as you know, is lead counsel for Jane

Obviously Mr. Brown and her firm, you can't replace
We're going to be working hand
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1

I am hopeful that we can narrow, frankly, the

2

scope of some of where we're going, because we need to get

3

these cases scheduled for trial.

4

we're going to be able to do with Jane Doe 11 that, frankly,

5

they weren't able to do with the earlier cases is we now

6

have the benefit of historical knowledge.

7

search term like "harassment" on VP of HR at Baylor is going

8

to produce an extraordinary number of documents, some of

9

which have nothing do with what we really want.

10

And one of the things

We know that the

And one of the things we talked about with

11

plaintiff's counsel a week ago when we invited them to our

12

offices here in Austin, which really drilled down on

13

narrowly-tailored search terms, even involving different

14

dates for the custodians, so we don't -- I think Mr. Dunn

15

said he doesn't want a document dump.

16

them a document dump.

17

We don't want to give

That's just work to do work.

So that's one of the things we're going to take

18

ahold of going forward, is really trying to narrow and

19

narrowly tailor what we're going at because all this logging

20

is not moving the cases forward.

21
22

So, with that said, again, whenever you are ready,
Mr. Weisbart can address the fall back.

23

THE COURT:

Yes, Mr. Weisbart, please.

24

MR. WEISBART:

25

I might be responsible for a suggestion that you

Good morning, Your Honor.
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just heard Ms. Springer say, because I read your order and I

2

think I understood some of what you were saying, hopefully

3

most of that.

4

firm, and this collective team, needs to be involved with

5

that document production going forward and making sure that

6

we're asking, along with all the other lawyers that have

7

done valiant work and a valiant job, is it complete and has

8

there been the detailed work and analysis and everything to

9

be able to make sure that there is clear communication with

10
11

And one of my suggestions was that we as a

the plaintiffs' team?

So we are going to do that.

I had another observation with the call-back order

12

and that is an observation that clearly everyone in this

13

room wants these cases to move forward without complication

14

or with the least amount of complication that we can have.

15

Your order made it very clear that matters three

16

and five are to be produced, AEO, over to the plaintiffs.

17

understand the idea that you have.

18

complication, and the complication, as a practical matter,

19

Judge, is that we -- we're almost certain that there will be

20

privileged documents within that, even if it's a small

21

subset, a big subset.

22

I

It creates a

And the problem with that is that those

23

documents -- even though it's AEO -- will be in the

24

possession of the plaintiffs' team, constructively or not,

25

and that sets off a series of problems that the law seems to
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1

address in multiple sets of ways.

2

It seems to me that these records -- the practical

3

effect of what's going to happen is the records are going to

4

be pushed over to the plaintiffs' team who will then push

5

them over to a vendor to Bates label them, as you've

6

ordered, and to do the actual processing.

7

It seems that whether we get to look at those

8

records first and then produce them to the vendor, or as you

9

seem to suggest, you want them out and want them produced,

10

they ought to go straight to the vendor without putting the

11

plaintiffs in a position where they have possession of

12

confidential information.

13

rung, it cannot be un-rung.

14

extensive briefing, it creates a series of complications,

15

whether they looked at them or not, under the law that this

16

case just does not need.

17

THE COURT:

Because once the bell has been
And without going into

I know, but this is a conversation we

18

could and should have had a long time ago about these

19

matters.

20
21
22

MR. WEISBART:

I understand, but we are here and

we are trying to solve the problem as it exists now.
So one of the comments and one of the suggestions

23

that I would give the Court with regard to this order is

24

that rather than these documents are going to the

25

plaintiffs' team AEO -- that could create all kinds of
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complications down the road, some of which we can't even

2

begin to anticipate now -- that they at least go straight to

3

the vendor who will be doing the work anyway, and that

4

possession that they will have may be only momentary, but

5

that's a problem.

6

And so, it ought to go to that vendor to then be

7

processed, returned.

8

that a vendor has them, that the production has taken place

9

and the process can start without the complication because

10

That will give the Court assurance

we can't unring that bell.

11

THE COURT:

I understand.

12

Mr. Dunn, what's your --

13

MR. DUNN:

Well, first, I will have to disagree on

14

how it was described that this works.

We have a portal to

15

our system, Ms. Johnson is primarily responsible for it.

16

And she uploads it, works it from our office.

17

some sort of cloud-based secure server that does document

18

production but it's not a matter of sending to a vendor and

19

the vendor spits out a box and sends it to us.

Now, it is on

20

But here's the issue in what I thought your order

21

and Federal Rule of Evidence 502(d) addresses, is precisely

22

the situation where there's a large production, there's been

23

already a demonstrated -- I'll describe it fairly as a

24

disconnect between what ought to be logged privileged and

25

what shouldn't be logged privileged -- and the Court can
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fashion a call-back type of remedy, some courts call it a

2

sneak-peek remedy, in order to break through that log jam.

3

The advantage it has is principally to the Court.

4

At some point, as you've already seen, there's a

5

272-page privilege log.

6

suggests, you're going to end up with a 500-page privilege

7

log because the vendor is going to produce this and they're

8

going to find in those 80, 90 gigabytes more things that

9

need to go on the privilege log, and then at some point the

10

Court's going to have to consider the applicability of all

11

the privileges that have been asserted and either look at

12

those documents or try to figure it out from the log, which

13

is going to be a voluminous task.

14

If it is done as Mr. Weisbart

The advantage to the call-back arrangement -- and

15

it was used in the state-wide redistricting case, that is

16

why I suggested it in the briefing.

17

voter ID case in the State of Texas -- the reason it has

18

advantages is it allows the parties to argue more precisely

19

about the privileges.

20

privileged and bury the judge in a 500-page privilege log,

21

then you're a lot more liberal, so to speak, on where you

22

are going to assert your privilege.

23

It was used in the

For one, if you can just log in as

On the other hand, if you know that the other

24

party can at least check your privilege log and will have

25

examples of things that they believe shouldn't have been
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logged, it makes you more conservative on what you decide to

2

log on the front end and it also allows us to present you

3

with a more detailed briefing so you can sort through the

4

privilege issues without you and chambers having to go

5

through stacks or in this case, you know, gigabytes of

6

information.

7

So we think, you know, that your order cites the

8

Federal Rule of Evidence 2(d).

We've looked at the cases

9

and there's a number of district courts around the country

10

that are using this procedure in large production, and

11

that's the principal advantage, and I think the Court ought

12

to stick with its order.

13

THE COURT:

Mr. Weisbart, if they don't use a

14

third party's vendor in the way you suggest, which would be

15

most sufficient, then would you have an alternate solution?

16

MR. WEISBART:

17

THE COURT:

18

I'm sorry, Judge?

He's saying if they don't utilize a

third-party vendor in the way that you are suggesting --

19

MR. WEISBART:

Your Honor, the problem is that

20

sneak peeks, when they're used, are never intended for sets

21

of documents that have a likelihood of privileged

22

information.

23

fact, I've got the cheat-sheet briefing.

24

it to the Court -- they're not intended to serve in that

25

capacity.

They are just all the briefing, all the -- in
I'm happy to give

The times that orders like this have been used
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have not been in situations where there's such a likelihood

2

of privileged communications that exist.

3

THE COURT:

I get that.

But the problem that we

4

have now is to do it otherwise is going to be accompanied by

5

delays that aren't good for anybody, and it's been

6

occasioned by sort of this, having to deal with this now

7

rather than a long time ago.

8
9

MR. WEISBART:

I understand.

And we're here.

But

it seems to me that if a vendor is selected that can hold --

10

you can accomplish your order and you can accomplish it

11

exactly the same way, by those documents going to the vendor

12

that's going to Bates label them, that's going to do that

13

work anyway, it simply keeps them out of the plaintiffs'

14

possession so that if there is a material-privileged

15

document -- for instance, let's assume it all goes to the

16

plaintiffs and they looked at the privileged documents and

17

you make a determination, we follow the order, we give you

18

the log and you say:

19

they've looked at it.

20

That's a privileged document, and
What do we do then?

And it raises a very serious set of complications

21

that down the road will further delay this case.

And it

22

seems to me that the practical aspect is finding a vendor

23

that is mutually agreeable to everyone that will do this

24

Bates labeling, that will have possession of these records

25

so that we don't trend into a problem -- these records are
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going to have FERPA information in them, so if they are

2

produced over to the plaintiffs, if we separate the

3

attorney/client privilege, they go into the possession of

4

the plaintiffs.

5

FERPA problem.

6

It seems as though we've just created a

I'm sorry it's complicated and I'm sorry we're

7

here at this spot but we can't lose sight of the practical

8

problem, and I've tried to craft and come up with

9

suggestions, based upon my experience, that accomplish what

10

you are seeking to accomplish, should do it within the same

11

speed and time period, and it simply avoids a problem that

12

I'm anticipating down the road.

13

I have been in that situation where suddenly I'm

14

in possession of a document that I shouldn't be, and from a

15

plaintiff's perspective, in my practice years ago when I did

16

it, it was one of the worse things that could possibly

17

happen to me because I knew what was coming, and I am trying

18

to avoid a problem by creating a practical work around in

19

dealing with your order in a way that accomplishes what your

20

intent is, and I think that does it.

21
22

And it's -- it's the possession and AEO doesn't
solve the problem.

23

THE COURT:

Okay.

Thank you.

24

Any last thoughts on that?

25

MR. DUNN:

I mean, Your Honor, what I'm hearing is
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I mean, that's

1

let's start over and let's give them less.

2

what Ms. Springer told you:

3

we're going to narrow things now and we're going to do all

4

these things, and we're going to start over our list of

5

custodians and we're going to get more targeted, and we have

6

the benefit of experience.

7

is that in two years of them being in charge of this

8

operation, the documents haven't been produced.

9

We're going to sit down and

And the experience that we have

One of the things that is listed in your list of

10

topics that I think cuts to the quick on this is:

11

the report?

12

Where is

The emails that we submitted to you show that

13

individuals of Pepper-Hamilton were exchanging with Baylor

14

University a draft report.

15

there's really not a report, but they didn't provide the

16

Court in camera those individual files that were exchanged

17

in those emails.

18
19

THE COURT:

I understand.

And that was next on my

list so let's go ahead and pivot to that.

20

MS. SPRINGER:

21

just want to point out.

22

Baylor responded, "Oh, well,

Your Honor, one more thing that I

On this procedure that Mr. Weisbart is proposing,

23

I think you want accountability and speed.

If it goes to a

24

vendor, they can Bates range so this will be a Bates range

25

that they -- that documents the number of files.
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When we produce back we can produce and log and

2

account for every one of those Bates-labeled documents.

3

They will be accounted for.

4

The information outside from the Pepper-Hamilton

5

collection that postdates the June 15th, 2016, time frame,

6

we've asked, because we wanted to make sure we can do it in

7

an expedited way, is such, because it only goes through

8

February 2017, that we can do that in the sixty days you

9

were allotting in your order for us to go ahead and assert

10
11
12
13

privilege.
So we can do that.

We can sue them then redact.

We can avoid the issues with FERPA by doing it this way.
Now, the one carve out I want to talk about is the

14

OCR information.

15

information -- the underlying information provided to the

16

OCR in 2016 and 2017.

17

because that was FERPA redacted and that was extensive FERPA

18

redactions, because it could be produced without those

19

redactions to the OCR.

20

privileged at all, but we would account for that accordingly

21

on any log that had already been produced.

22

issue with that, we could -- we could work on it.

23

essentially provides the accountability, provides the speed,

24

avoids the privilege issues.

25

Baylor has, in fact, produced the

We would ask that that be carved out

That's not privileged, not

If there was any
But this

We know it there's going to be privileged

Case 6:16-cv-00173-RP-AWA Document 672 Filed 06/25/19 Page 37 of 80

37
1

information, avoids the FERPA issues, and gets it done.

2

THE COURT:

Okay.

Thank you very much.

3

So let's then pivot to the issue of this report,

4

because there are obvious references both in billing records

5

and in an email, an attachment to an email.

6

made, I believe, you've made a representation very clearly

7

that this -- what are we calling it?

8

very precise in what we call it so that I'm nailing this

9

down.

And you've

I feel the need to be

But it's, in different ways, calling it a final or

10

internal report -- however, I want to define it precisely so

11

that we can have them make a representation on the record

12

that it doesn't exist.

13

MR. DUNN:

Would you like to do that?

I'm not sure I can either.

In fact, I

14

think the whole issue here is the semantics of what is a

15

report and what isn't a report and what they consider an

16

oral report an internal.

17

I mean, I don't want to get caught in anatomy and

18

obviously we may have to, but the records show that they

19

annotated a report, they were working on it in July, after

20

the public, you know, Board of Regents' report came out.

21

So it can't be that what was attached is just what

22

the regents adopted as a resolution, because they continued

23

to work on it through July.

24
25

I haven't tallied it up but I bet there's hundreds
of billing records to annotate the report, add to the
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report, review the draft of the report, share the report

2

with someone.

3

way the term "report" is used in the billing records, where

4

is it?

So, I guess the way I would use it is, the

5

THE COURT:

Okay.

6

MS. SPRINGER:

Your Honor, we have Leslie Gomez

7

here, who was at Pepper-Hamilton and was one of the lead

8

attorneys responsible for the investigation.

9

be very aware of the privilege rulings and we have talked

And I want to

10

with her about the scope of those rulings, that the

11

attorney/client privilege has been waived prior to the

12

issuance of the findings but not the work product and that

13

there has been no finding of waiver as to attorney/client or

14

work product subsequent with respect to the investigation.

15

Bus she is prepared, as an Officer of the Court,

16

to come up here and address questions, and specifically we

17

went over the two -- the two items that you noted in your

18

order.

19
20

I'm happy to have her do it that way, if that
would be the most efficient.

21

THE COURT:

22

want to make representations?

23
24
25

As an Officer of the Court, if you

MS. SPRINGER:
say it.

I think she needs to come up and

So, Ms. Gomez?
THE COURT:

That's fine.
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Good morning.

2

MS. GOMEZ:

3

MS. SPRINGER:

4

Good morning, Your Honor.
And if you would like the two

exhibits to reference?

5

MS. GOMEZ:

Yes, thank you.

6

THE COURT:

I'm sorry, you are Leslie Gomez?

7

MS. GOMEZ:

Yes, Your Honor, Leslie Gomez,

8
9
10

G-O-M-E-Z.
THE COURT:

Thank you.

So if you can address what I believe you know that

11

their concern and my concern to be with regard to what the

12

references in the discovery were to report and then the

13

apparent denial that some report exists, and I want to make

14

sure that everyone is talking about the same thing so that

15

when we're talking about references in the discovery to a

16

report that later there's a representation that no such

17

report exists, that we're talking apples and apples.

18

MS. GOMEZ:

Absolutely.

Thank you, Your Honor.

19

And thank you for the opportunity to be here and for your

20

time and attention to this matter.

21

I would like to start by stating to the Court that

22

subsequent to the May 26, 2016, thirteen-page findings of

23

fact that were released publicly by Baylor University, there

24

is no subsequent report, narrative, draft of a report,

25

whatever label or name that we wish to call the information
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1

that happened in the work that, at that time,

2

Pepper-Hamilton continued to do for Baylor.

3
4

I think a little bit of the historical context
would be helpful.

5

THE COURT:

Thank you.

6

MS. GOMEZ:

We were engaged in August of 2015, and

7
8
9

initially came down to Texas and began our review.
One of the things that was critically important in
our investigation is that it be extremely document

10

intensive, document focused; and that was part of our reason

11

for identified employee PST files from records custodians

12

and pulling the cell phone records from particular records

13

custodians, and that's where that very large terabyte number

14

comes from.

15

In terms of the preparation for our work, prior to

16

every interview, as I believe Your Honor has seen on logs

17

and has held as protective work product, we, of course,

18

created investigative chronologies, interview memos for

19

interviewing witnesses, and then the context of that

20

document in our interviews.

21

We necessarily view an investigation as iterative,

22

that you don't understand all of the places it may go at the

23

outset and so there was a continual refinement process.

24
25

It was very apparent to us from very early on that
Baylor clearly wanted us to be transparent, open,
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And my partner, Gina

1

forthcoming, to call it as we see it.

2

Maisto Smith, and I worked very hard to maintain that

3

reputation across the country.

4

don't sue schools.

5

policy, auditing, investigative, regulatory compliance

6

space.

7

We are not litigators.

We don't defend schools.

We

We exist in a

We provided the board with an interim update on

8

the status of our work in February.

The board very clearly

9

wanted to move forward and at that point authorized millions

10

of dollars to double the size of the counseling center at

11

that point and the board asked us very clearly and

12

specifically:

13

our findings and recommendations in May?

14

Could we give them our final presentation of

Our last interview of witness was done on April

15

11th, and on May 2nd we did a very detailed presentation

16

that included our work-product presentation aids, our draft

17

findings and our draft recommendations and draft chronology.

18

And that chronology included tabs and links to documents for

19

us to do about a ten-hour presentation to the board.

20

that was a subset of the board's.

21

And

Following that, on May 11th and May 12th, we came

22

to Baylor and we presented our findings of fact and our

23

recommendations.

24

a PowerPoint that included reference to documents.

25

those documents that we relied on underlying have been

That was done with the presentation aid of
All of
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1

provided and produced as the raw data that we collected.

2

Baylor made the determination that they wanted to

3

release as much of the finding as they possibly could and

4

the information that we did, between May 11th and 12th and

5

May 26th, was to prepare the narrative, thirteen-page public

6

findings of fact that was released.

7

But as Your Honor can understand, in terms of our

8

work in preparing for the presentation on May 2nd, preparing

9

for the presentation on May 11th and May 12th, we

10

necessarily had our own draft work-product documents, our

11

outlines that we provided information from.

12

So if we look at the particular correspondence

13

dated May 21st of 2016, from my colleague, Gina Maisto

14

Smith, to Ray Cotton copying me on that, indicating:

15

"Time sensitive.

As discussed, attached are the

16

drafts of the overall findings and recommendations.

17

are shared for your review per David Iler, privilege

18

counsel.

19
20
21
22
23
24
25

These

"Please call David to discuss any use of these
beyond your review.
"We will keep you updated in the progress of the
narrative of the findings and recommendations."
And this had two attachments to it.

I don't know

if you have those attachments here today.
Those two attachments would be our internal
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1

work-product documents that we gave the May 11th and

2

May 12th presentation from.

3

counsel for the board at the request of Baylor's outside

4

privilege counsel.

Those were shared with the

5

Mr. Cotton then wrote back, "Thank you.

6

"May I ask you where the draft summary is?

7

FYI, the board will begin its own, in-person meeting

8

tomorrow."

9

Just

And then Gina's response is, "Ray, we are working

10

on it.

We promised it to the working group for review

11

Monday morning."

12

The narrative or the summary that's referenced in

13

that space would be the thirteen-page findings of fact that

14

were released publicly and the 105 recommendations that were

15

also released publicly on May 26th.

16
17

Beyond that, there is no additional report, draft
of a report, outline of a report.

18

If we turn to the billing records, one of the

19

things that you can imagine in an investigation of this

20

volume, and clearly that's what we've been talking about

21

throughout the course of the morning, the significant amount

22

of data, significant number of witness interviews, the

23

length of time that we looked at in the investigation, the

24

fact that it was university wide and not focused on any

25

particular department; in the course of that work, post
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May 11th, we internally had things that we needed to do to

2

ensure that all of our investigative memos were accurate,

3

proofread, checked, to ensure that our investigative

4

chronology included and synthesized all of the other pieces

5

of information that we had pulled together between that last

6

interview on April 11th and then subsequent presentations on

7

May 2nd, May 11th and May 12th.

8
9

So references to an "internal report," and I
believe most of the time entries say:

Review witness

10

chronology, entity draft findings of fact in preparation for

11

internal investigation report.

12

There was some contemplation that we would, in

13

fact, prepare an internal report for our purposes at Pepper

14

because we full well understood that when you walk away from

15

an investigation, three years later all of those synaptic

16

nerve connections and the pieces you connected, you no

17

longer remember.

18

Even preparing for this today I went back to read

19

some earlier stuff and I was like, Oh, I remember that and I

20

remember that.

21

responsibility, our ethics, our integrity.

22

never has been -- as far as I understand, never will be -- a

23

further narrative written report, whatever word we want to

24

assign it, beyond the findings of fact.

25

So that was an important piece for our

THE COURT:

Ms. Gomez, thank you.

But there was --

That was very
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helpful.

2

I appreciate it.
Mr. Dunn, I'm going to let you absorb that, or

3

Mr. Dunnam, I'm going to let you absorb that before you

4

respond because I think that probably satisfies me, but to

5

the extent that there needs to be an in-camera inspection of

6

anything or if you have any further requests, we'll deal

7

with that once you've had an opportunity to process what

8

we've just learned today.

9

So, Ms. Gomez, thank you very much.

10

MS. GOMEZ:

Thank you.

11

THE COURT:

All right.

12

Let's move on then, unless -- well, let's go on,

13

then -- Mr. Cobb, I haven't given you the opportunity to

14

weigh in on some of the issues that obviously affect your

15

client.

16

And just let me go ahead and make the observation

17

at the outset, just so that, sort of, you know my frame of

18

mind, and that is that I think a lot of the issues that we

19

are having to deal with today have been occasioned by your

20

client's failure to respond to a Motion to Compel in this

21

court, and it occurs to me that it's incredibly risky

22

behavior to decline to respond to a motion of the Court on

23

the hope that that Court is going to agree with your

24

assessment that it doesn't have jurisdiction in the future.

25

I think that was an ill-advised bet and for
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reasons that I gave you in my order, I -- your client not

2

only was initially unresponsive in a way that I believe was

3

unhelpful and disrespectful to the authority of this Court,

4

but its responses since then have been uniquely unhelpful

5

and unresponsive and have added significantly, I believe, to

6

the costs in this case and the complication that had your

7

client been responsive a long time ago, some of these

8

issues -- maybe not -- but some of these issues might have

9

been avoided.

10

So having set that stage, I would like for you to

11

do two things, I would like for you to talk about where we

12

are now with regard to discovery, and what your -- in light

13

of the conversation that you've heard today between me and

14

the lawyers -- what your perspective is regarding the way

15

that you can, at least now, comply with the Court's order.

16

And, secondly, I do want you to respond to my

17

concerns that your conduct -- your client's conduct already

18

has merited sanctions.

19

So --

20

MR. COBB:

21
22

Thank you, Your Honor.

That's perhaps

a daunting task but let me take a crack at it.
First of all, Pepper-Hamilton fully appreciates

23

its duties and its obligations to this Court and wants you

24

to know that we appreciate the opportunity to come here and

25

discuss the issues.

I have had some back and forth about
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it, and not being limited to what we can fit in ten pages,

2

and perhaps miss a point that the Court is interested in

3

this that process.

4

appear.

5

So we do appreciate the opportunity to

Pepper-Hamilton, although its name gets used a lot

6

because of what position it used to have in this exercise,

7

at this point it's just a document archive with very limited

8

ability to even know what's in those documents and with only

9

a couple of people even still at the law firm that ever

10

worked on any of the files.

So it's a bit of a daunting

11

task to deal with 300 gigabytes of data that the law firm's

12

not familiar with what's in it.

13

I do have an inventory that can tell us, all of

14

us -- that's what I was discussing with Mr. Dunn today --

15

what the firm's records have in terms of quantities and

16

files and what they look like; but in terms of

17

document-by-document review, that is impossible to have been

18

done by Pepper.

19

First of all, Pepper -- Pepper wants to produce

20

documents.

21

not high -- I mean, it's significant but for a case like

22

this it is not terrible.

23

The burden on Pepper in producing documents is

Pepper would like to produce every piece of data

24

it has.

It would appreciate a clear order that says produce

25

it all and produce it to a vendor or a master or to whoever,
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because we would like to not have it anymore and we would

2

like to not be responsible for it.

3

If it was possible to interplead data, we would do

4

it.

The only issues that we have are not with the

5

production of the data, it's in the qualitative and

6

expensive review and manipulation of the data that has

7

happened as a result of the whole series of court orders:

8

FERPA, work-product review, privilege review, those kinds of

9

things.

10

THE COURT:

As a law firm, why didn't they just

11

respond that way when there was a motion filed in this

12

court?

Why are we talking about it?

13

MR. COBB:

Well, I think that in looking, in

14

retrospect, I can tell you that the firm says that was the

15

mistake that was made, is not engaging itself in that

16

exercise.

17

Pepper that Pennsylvania was the correct court for that to

18

happen in.

19

was a belief; and, more importantly, probably --

20

The reasoning at the time was a clear belief by

We're not fighting about that today, but that

THE COURT:

21

Pennsylvania court?

22

MR. COBB:

23
24
25

require that.

Then why didn't they go to a

They could have, but the rules don't

But that was an option.

The overwhelming interest of Pepper is the burden
issue, and as the Court's aware under Rule 45, whether
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Pepper appeared or didn't appear, whether it filed a Motion

2

to Compel -- or -- excuse me -- a Motion to Quash or whether

3

the plaintiff filed a Motion to Compel, the Court's order

4

under the rule -- the plain language of the rule -- has to

5

still craft an order that is not -- I believe the word is

6

"expensive" -- unduly expensive on the producing party.

7

So I think Pepper thought it was protected by the

8

rule but, more importantly, the party that was really

9

interested in the substance of the documents is Baylor.

10

THE COURT:

11

MR. COBB:

12

THE COURT:

13

MR. COBB:

14

THE COURT:

The irony of that position -And Baylor -You stop when I talk.
Yes, sir.
The problem with talking about the

15

expense to your client is that its failure to respond

16

occasioned expense on everyone else and time.

17

talk about what a burden the law firm was facing when their

18

failure to respond has occasioned time and expense for

19

everybody else.

20

MR. COBB:

21

time.

22

that.

23

All right.

So let's not

That was the reason at the

And then looking back, that's all I can say about

Once the March 7th order was made by the Court to

24

produce the documents, there was a bit of a curve ball in

25

that because it incorporated, I believe, sixteen prior
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orders.

2

became a different exercise and it was produce the documents

3

but apply FERPA, apply work-product review, and at that

4

point, particularly in the time frame, it became impossible

5

to do.

6

So instead of just producing the documents, it

The court invited an alternative.

They took that,

7

they filed the objection and the motion and the March 28th

8

ruling was the result of that.

9

On March -- the March 28th ruling we feel like we

10

substantially complied, and I feel like what the Court was

11

trying do with that March 28th order was lessen some burden

12

on Pepper.

13

given to Baylor.

14

ground and know that all of the data Pepper has in its

15

archives was produced to Baylor, and that's the series of

16

several declarations that the court saw.

17

Baylor has any dispute with that.

18

I think it was saying:

Produce what you haven't

And we have run that absolutely to the

And I don't think

The second part of the order was produce -- once

19

you've verified you have given Baylor everything, produce

20

what Baylor has not produced.

21

sought clarification on for a couple of reasons:

22

don't -- we don't know what Baylor's produced.

23

And that part of the order we
One, we

Pepper is obviously a law firm in Pennsylvania, it

24

has resources, but it's not a litigant and it's not

25

participating in this case.

We don't know what Baylor has
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produced and not produced.

2

We made inquiries because we wanted to comply with

3

the order and those inquiries led to the areas of

4

clarification.

5

We're almost done with production, we've got a little bit

6

more to log, the matters 3, 4 and 5 issues and the

7

date-range issue.

So what came back to us from Baylor was:

8

So we sought clarification saying:

9

be in a position to certify that we don't have anything

10

Baylor hasn't produced with the exception of those three

11

buckets.

12

talking about those buckets.

13

We're going to

And that's how we got to the point where we were

I think those issues would have been the subject

14

of debate and dispute between Baylor and the plaintiffs

15

without regard to Pepper's response or nonresponse to the

16

Motion to Compel because those issues have come forward.

17

And as soon as they were spotlighted in any way, you have

18

independent motion practice on those things.

19

So while I concur, there could have been a

20

different strategic or tactical decision on whether to

21

respond directly to the Motion to Compel, I think at the end

22

of the day that we would be here having this hearing between

23

Baylor and the plaintiff regardless.

24
25

I do think the Court's exercise in requiring
Pepper to move forward caused the inquiries that have helped
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But, I have visited

1

perfect the issues that are here today.

2

with Mr. Dunn about what we have.

3

record with the Court about what we have.

I'm happy to make some

4

THE COURT:

5

MR. COBB:

6

THE COURT:

Please.

7

MR. COBB:

All right.

8

We have asked our technical people, our data

9

That would be great.

Thank you.

And if you would like to hear -Yes.

people at the firm and they have prepared a little inventory

10

for what we have in the firm with respect to

11

Pepper-Hamilton's representation of Baylor.

12

Pepper uses a document management system that is

13

called FileSite.

14

We have approximately 11,000 documents in that.

15

4.2 gigabytes.

16

documents, Excel, spreadsheets, voicemail messages, PDFs and

17

PowerPoints.

18

Pepper-Hamilton work product.

19

Pepper-Hamilton generated and keeps on its file management

20

system.

21

It's like iManage, it's a part of iManage.
It's about

It consists of internal email, Word

It's, essentially, going to be very heavily
It is the documents that

Each lawyer that worked on the matter at Pepper

22

had an individual computer site called an M-Drive where that

23

lawyer could either save documents or keep work in progress,

24

keep notes and that sort of thing.

25

M-Drives, twelve zip files that contain about 7 gigabytes.

We have several
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There's, as I said, one for each time keeper who maintained

2

documents in such a drive.

3

M-Drive site locations.

4

So they're like individual

Again, that's going to have some redundancy with

5

the file site stuff because that's going to be PDFs, Word

6

documents and Excel spreadsheets.

7

The firm maintains what it calls an E-Room that

8

goes by the name of SharePoint.

It is a platform that's

9

used internally by lawyers in case teams in the firm for

10

collaborating each other.

11

calendars and things that are -- documents that may be being

12

worked on by more than one person at a time.

13

files in it.

14

two-thirds of a gigabyte.

15

Some of them are zip files.

It has 427

It's only about

There are datarooms that contain data from Baylor

16

personnel.

17

seven separate datarooms.

18

It has things in it like group

It has about 1.3 gigabytes and 547 files in

There are binders there, there are Excel

19

spreadsheets, there are PDFs, there are what they call

20

witness kits, which are the tools to go and interview

21

witnesses.

22

We have three relativity databases.

One is the

23

one that Mr. Dunn mentioned and Ms. Springer mentioned.

24

is approximately 282 gigabytes and about 460,000 files.

25

What we understand that to be is if you start with the big

It
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1

universe of documents that Baylor made available, that I

2

would call the PWC database, from that, as I understand it,

3

the Pepper-Hamilton lawyers at the time applied search terms

4

to that vast, vast apparently tetrabyte quantity of

5

documents and that resulted in about a 282 gigabyte data

6

set.

7

I don't know whether Pepper-Hamilton reviewed all

8

of that, but that was the cull, that was the cut from the

9

vast universe of Baylor documents.

10
11

It's a snapshot of the

data that was at Pepper as of the end of the representation.
There is a separate relatively database that has

12

the 11,000 documents, 8.6 gigabytes on what they call Matter

13

2, which is the Pepper-Hamilton investigation.

14

There's --

15

THE COURT:

16
17

Was there a Matter 1?

In going

through all of this, I've been looking for Matter 1.
MR. COBB:

Matter 1, Pepper-Hamilton -- I don't

18

know if it's odd or normal, as I understand it, Matter 1 for

19

every client is just an administrative set up.

20

representation that's Matter 1.

21

with stuff about the client.

22

THE COURT:

23

MR. COBB:

24
25

It's a client identifier

Okay.
Matter 2 was the first thing ever done

for Baylor and it is the investigation.
THE COURT:

There is no

Okay.
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And then the last relativity database

2

is the one on Matter Number 5, the Office of Civil Rights

3

matter, that has 1.3 gigabytes and about 3000-plus documents

4

in it.

5

And then, lastly, in preparing for this and in

6

dealing with these motions, they made a physical search of

7

the physical file room -- what I've talked about so far is

8

electronic data -- in the physical file room we have

9

located, as we put in our papers, an unopened FedEx box that

10

has come from PWC.

11

hard drive that, according to PriceWaterhouse, is the

12

massive Baylor document set from which the cull was made.

13

We opened the box and what is in it is a

We've never plugged that hard drive into anything.

14

It was given to us when we were relieved.

15

was relieved the representation from Cozen, along with the

16

lawyers that had been doing that reputation.

17

litigation hold at the time, as I understand it, said

18

because we would like to have a snapshot of what existed

19

here at the last time we had access to these documents, so

20

we got that hard drive.

21

Pepper-Hamilton

We were under

Pepper did not actually have the documents on

22

site, in its possession, custody or control, in that hard

23

drive -- or in that -- it was an access point.

24

documents were always maintained at PriceWaterhouse.

25

terms of what we have, that is what we understand that we

Those
So, in
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1

have.

2

Production of those materials can be done very

3

promptly.

4

order that tells us how to do that.

5

We would like to do that, and we'll obey a clear

Where we have issues and problems is if we have to

6

start either doing it ourselves or spending the apparently

7

4.5 million dollars so far to redo what Baylor has done to

8

apply work-product doctrine at a fairly high level.

9

As I read the Court's orders, it didn't look like

10

there was specific document-by-document review of work

11

product at this point.

12

I did appreciate the Court had set out a rubric

13

saying:

14

product and you are smart lawyers, go apply that test to

15

these documents and do your jobs.

16

not the person to be doing that.

17

are the lawyers in the case to do so.

18

Here is the test I'm going to be using for work

And I get that, but we're
We don't have a client or

So if we have to do a qualitative analysis of the

19

documents, then we're -- I don't want to use the word --

20

unduly burdened, but we're unduly burdened, and, frankly,

21

unable to do that without Baylor's lawyers doing that.

22

then there's the issue of cost of doing that.

23

And

So in terms of putting forward the documents, we

24

would -- if there's a way to have a Master or a vendor -- it

25

doesn't have to be a Master, I'm not invoking Rule 53.
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I would love for there to be a Master.

If I could do it, I would.

3

MR. COBB:

Right.

4

If there's a vendor someplace that we can put all

5

these documents, we can do that very quickly.

6

matter, if it's just a few days.

7

would have said give me a hard drive so I can come and show

8

Judge Pitman here today:

9

It doesn't

If it had been possible, I

Here it all is.

Production of it is not the issue, it's the

10

manipulation or the evaluation of it that we are no longer

11

in a position to do qualitatively or in a position to do

12

financially.

13
14

I'm happy to answer any questions you have about
conduct or decisions leading up to where we are.

15

THE COURT:

I appreciate that.

16

MS. SPRINGER:

I would like to just -- because of

17

the way it was presented -- I did inquire of Mr. Cobb before

18

this hearing, because there is a clear distinction between

19

post-June 15th material and pre-June 15th material, and in

20

that universe of data that he was describing included what

21

has been transferred and Mr. Tate and the Thompson Horton

22

lawyers have been reviewing and producing and logging.

23

I asked if there was a way to date sort, to be

24

able to do that quickly, and I'll let him address that.

25

told me there was.

He
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The other thing I would point out is we've been

1
2

talking about Matter 2, 3, 4, 5.

3

for Protection -- we didn't talk about matters, and that was

4

intentional, we talked about subject matters.

5

We tried, in our Motion

Because Matter 2 lived on, there was time, as

6

Ms. Gomez said, they were working on perhaps an internal

7

report for their own uses.

8

Matter 2.

9

and all of that.

10

matter.

That continued to be logged in

So there's going to be data in Matter 2, 3, 4,
We were trying to address through subject

So I just want to let that nuance be known.

11

THE COURT:

12

MR. COBB:

Distinction.

Okay.

Thank you.

Again, I appreciate that as well.

And

13

that comes from us not being as familiar with the litigation

14

and what's important.

15

administratively called at the firm, so that could well be.

16
17

My understanding is that the documents, at least
in the main, are date sortable if that became an issue.

18

THE COURT:

19

MR. COBB:

20

I only know what they are

Okay.
That is my understanding, in reliance

upon some technical expertise within the firm.

21

THE COURT:

22

MR. COBB:

Okay.
If the Court has any questions, I have

23

Mr. Grant here, who is from the Office of General Counsel of

24

Pepper-Hamilton.

25

the concerns the Court has, especially with respect to the

He is happy to address the Court on any of
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And not knowing exactly where we would head

1

sanction issue.

2

today, I had brought a consultant who is a data discovery

3

expert just to help the Court understand the process that

4

would be required if we tried to compare what's at Pepper

5

with what's been produced or not produced by Baylor and some

6

of the cost, time and expense that would be involved in

7

that.

8

THE COURT:

9

MR. COBB:

10

THE COURT:

12

Thank you very much.

14
15

I will take the Court's direction on

what it's interested in.

11

13

Sure.

I think at this point I'm fine.
I appreciate it.

Mr. Dunn, did you want to give your reaction to
any of what we've just been talking about?
MR. DUNN:

I don't want to belabor the point but I

16

do want to remind the Court that the first time I had

17

contact with Pepper-Hamilton's counsel, I was told they

18

didn't have anything at all.

19

handled the legal matter that's on the front page of the New

20

York Times and The Washington Post and I do not believe that

21

a law firm of your size didn't retain some files.

22

And when I said, "You guys

I was incredulous, in fact, and then of course it

23

took a day two for somebody to get back to us, Oh, we

24

actually do have some things.

25

here we are two-plus years later, and we finally have a

We have some things.

And now
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1
2

breakdown of what exactly was there.
We have a representation by Mr. Cozen and

3

Mr. Tate, who I have every reason to believe, believes what

4

he says, when he says we've got everything.

5

representation from Pepper-Hamilton or any record of the

6

transference of this stuff to Cozen and the transference of

7

this stuff back over to Thompson and Horton.

8

We have no

And that's sort of been the problem all along,

9

setting aside the issue that the Court's already decided in

10

other matters that when a party receives a Rule 45 subpoena,

11

even if it -- if those items have been produced by somebody

12

else in the case, you have a duty to produce them, to

13

authenticate them, in case there's differences, et cetera.

14

In each and every one of the items that Mr. Cobb

15

just outlined there, we have no idea whether those, in fact,

16

have been handed over to Baylor; and if they were, they went

17

around the mountain so to speak.

18

The other problem with the issue is that Baylor

19

has chosen in its production, up until now, to divide this

20

thing up into holes, and that's what you're hearing today,

21

all these buzz words.

22

then there's the pre-June 15th file.

23

these cases, material have been sorted by some way -- some

24

portion of the Pepper-Hamilton file has been sorted into

25

these piles and we all have to sit here in the court as

There's the investigatory file and
So in each one of
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plaintiffs and play Whack-a-Mole and try to figure out in

2

which pile was what produced, what and when.

3

sent the subpoena to Pepper-Hamilton.

4

That's why we

And some of these arguments might have been

5

persuasive to the Court two years ago, had they been raised,

6

but there is way too much water under the bridge.

7

The Court's original order the week before last

8

Friday is only the way to dislodge this case in some

9

reasonable amount of time and not burden the Court with an

10

enormous amount of privilege review.

11

MS. SPRINGER:

Just one point on the assertion

12

that there's no evidence that anything was actually

13

transferred from Pepper-Hamilton to Cozen and then to

14

Thompson Horton.

15

process, except for the tech guy who is on extended medical

16

leave at Pepper, who can attest to that process.

17

that is in the record in the form of declarations, that when

18

the Pepper-Hamilton lawyers left they directed that all

19

their files be downloaded and transferred and taken over to

20

Cozen.

21

you just heard Mr. Cobb describe, has been downloaded and

22

has been transferred.

23

We have all the lawyers involved in that

But all of

All of that evidence that has gone, everything that

The only thing that was a surprise, I think to

24

everybody, was that hard drive that had all of the raw data

25

that they found in the physical storeroom.

And, so, if you
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want to hear more from Mr. Tate on that, we can have him up

2

here; but that information made it.

3

And the reason for these buckets is not to play

4

rope-a-dope, it's they are very discrete substates of data.

5

We had to get everything that Your Honor ordered produced

6

that was provided to Pepper-Hamilton.

7

which involves another harvest, an additional year of ESI

8

beyond what was collected by Pepper-Hamilton and additional

9

custodians.

We did the ESI search

And to double-check that we were complying with

10

your order to make sure that we produced everything related

11

to the investigation, we went to the law firm itself and

12

said:

13

different buckets.

14

third-party sexual assault files.

Go through your file.

15
16

That doesn't even talk about the

So, we're not -- I'm not trying to dance around
things.

And I'll stop.

17

THE COURT:

18

Okay.

19
20
21

Okay.

Thank you very much.

Well, this has been very helpful to me on

all fronts.
Any last word or anything that you anticipated
that we would talk about and didn't have an opportunity to?

22

MR. DUNNAM:

23

THE COURT:

24

MR. DUNNAM:

25

So that's the reason for the

I would like to say one thing.
Sure.
Our case started out trying to find

out who did what, when they did it, why they did it, all
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those types of things that resulted in finding the failure

2

of senior administrators and regents and people of that

3

nature.

4

We still don't have that, Judge, we don't.
This board was provided with a two-day, evidently,

5

briefing of all these things.

6

told.

7

what the notes are, this type of thing.

We don't have anything about who was interviewed,

8
9

We don't know what they were

The facts -- the facts that form the basis of the
findings of failure is being withheld and has been withheld,

10

whether it's behind FERPA, which we started with, work

11

product.

12

with this ESI stuff.

13

We started a can of worms on day one, pretty much,

Because we just said, Look, just give us the

14

Pepper-Hamilton, what you gave.

15

their own search terms.

16

us.

17

have their work product.

18

wheel for that.

19

Well, Pepper-Hamilton used

Well, just run the same search for

We can't because if we tell them the search terms, you
So we had to just reinvent the

Well, give us the same custodians that they got.

20

Well, if you knew who they thought was important, that's

21

work product.

22

FERPA, FERPA, FERPA.

23

That's what we ran into on day one; and then

But I think we have to go back, and another court

24

knows this, but this is about finding out the facts of who

25

did what, when they did it, why they did it, why they sent

Case 6:16-cv-00173-RP-AWA Document 672 Filed 06/25/19 Page 64 of 80

64
Because they've admitted the failures but they

1

the policy.

2

are hiding the facts -- the factual basis for those findings

3

behind work product.

4

That's just sort of where we really are.

5

So Ms. Gomez got up here, and it's inconceivable

6

that they did a two-day presentation to a board without

7

anything.

8

they used in a two-day presentation.

9

something the Court may have to get through in the work

10

There has to be a document of that nature that
Ultimately that's

product again and revisit or whatever.

11

But I just think we've got to go back.

I don't

12

know what we learned today.

13

are who committed the individual acts of failure and

14

betrayal of these young women.

15

senior administrators are and what they did and when they

16

did it and who knew about it.

17

things, and this case has gone on for two years.

18

We don't know who the regents

We do not know who the

We don't know any of those

And because of this -- I got a lot of respect for

19

Ms. Springer.

My son's here.

He just got out of law

20

school.

21

Mr. Weisbart, I just met him.

22

lawyer.

23

deposition or two out of forty; Mr. Weisbart, we've been

24

talking about scheduling a deposition, otherwise they

25

haven't been that involved.

She coached him or judged in him in PC, and

These people are new.

I understand he's a good
Ms. Springer has been to one

Case 6:16-cv-00173-RP-AWA Document 672 Filed 06/25/19 Page 65 of 80

1

65
You've not heard from the people that have been

2

involved, that's done, as Mr. Dunn calls it, the

3

rope-a-dope, pretty successfully for two to three years.

4

And we are apologizing some for our frustration, Judge.

5

want to get to the truth and we're just not getting there.

6

We're just not getting there.

7

We

We have a lot of things that point us to it and we

8

have a lot of facts developed in this case, but the core

9

issue, who did what, when, why, to whom, is clouded behind

10

all of this stuff.

11

THE COURT:

12

I'll give you the last word.

13

Thank you.
I can only

anticipate what it would be.

14

MS. SPRINGER:

15

THE COURT:

16

MS. SPRINGER:

17

THE COURT:

If you want me to go into it --

No.
-- obviously.

Look, I understand where we are.

I've

18

spent a lot of time, I hope it's obvious, on these issues,

19

and they are inherently complex.

20

I get it.

I guess what I'm going to leave -- and I'm going

21

to take this under advisement and I'll make the rulings I

22

have to make to get us back on track and get this discovery

23

accomplished.

24

But going forward, I hope it's apparent what has

25

been the case, and that is that my eyes are on this and my
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I'm

1

eyes are on both of you for your discovery obligations.

2

going to be attentive to claims that you are not fulfilling

3

your obligations and we'll -- hopefully we won't have any

4

more of these hearings but if we need to, we will.

5

I take the representations today about going

6

forward and what confidence the Court can have in Baylor's

7

production.

8

some things that have already happened but I'm more

9

interested in where we go from here and I -- I believe in

So part of my order, obviously, has to address

10

the goodwill and professionalism of the lawyers in this case

11

and am going to be relying on that, obviously, going forward

12

on both sides.

13

briefing.

And I appreciate your time very much and the

14

Anything else?

15

MR. DUNN:

16

THE COURT:

17

No, Your Honor.
All right, thank you all very much.

We'll be in recess.

18

(Whereupon, the hearing then concluded

19

at 10:29 a.m.)

20
21
22
23
24
25

*

*

*

*

*
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1

C E R T I F I C A T E

2
3

I, Pamela J. Andasola, Certified Shorthand

4

Reporter, Registered Merit Reporter, Federal Certified

5

Realtime Reporter, in my capacity as Official Reporter do

6

hereby certify that I was present and recorded the above

7

proceedings in stenotype and reduced the same to typewritten

8

form, that the foregoing 66 pages constitute a true and

9

complete record of the proceedings, to the best of my

10

ability, had and done on June 17, 2019, before the Honorable

11

ROBERT PITMAN, Courtroom 4 of the United States District

12

Court, Western District of Texas, Austin Division.

13
14
15

Dated this 24th day of June, 2019.

16
17
18
19
20
21
22
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24
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s/Pamela J. Andasola
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electronic [4] 15/1819/2219/2455/8
ELEEZA [2] 1/152/12
else [8] 5/1519/923/1423/1549/1649/19
60/1266/14
email [3] 37/537/552/15
emails [3] 20/2235/1235/17
employee [1] 40/11
employees [1] 12/22
end [4] 31/632/251/2154/10
ended [1] 21/15
engaged [1] 40/6
engaging [1] 48/15
enormous [1] 61/10
ensure [2] 44/244/3
entered [1] 14/16
entitled [1] 9/25
entity [1] 44/10
entries [4] 15/315/415/2144/9
entry [1] 4/1
error [1] 26/6
ESI [5] 14/625/1962/662/763/12
especially [4] 4/525/826/658/25
ESQ [10] 1/141/141/151/151/171/171/18
1/181/191/19
essentially [2] 36/2352/17
et [1] 60/13
ethics [1] 44/21
evaluation [1] 57/10
eve [1] 9/15
even [12] 8/811/115/1027/1328/2028/23
30/144/1847/847/960/1162/13
ever [4] 10/2111/547/954/23
every [8] 23/2524/1836/240/1647/23
54/1960/360/14
everybody [2] 49/1961/24
everyone [5] 20/228/1233/2339/1449/16
everything [12] 11/514/1517/1619/819/9
25/1528/850/1960/461/2062/562/10
evidence [4] 30/2132/861/1261/20
evidently [1] 63/4
evolved [1] 12/4
exactly [5] 9/311/633/1159/160/1
examples [1] 31/25
Excel [3] 52/1653/653/18
except [1] 61/15

E

exception [2] 16/551/10
excess [1] 7/23
exchange [1] 10/6
exchanged [3] 10/2211/535/16
exchanging [1] 35/13
excuse [4] 6/2516/718/749/2
executable [1] 6/16
exercise [4] 47/648/1650/251/24
exhaustive [3] 8/514/526/13
exhaustively [2] 14/2217/9
exhibit [5] 9/239/2410/711/2213/22
exhibits [2] 9/2139/4
exist [3] 33/237/1241/4
existed [1] 55/18
exists [4] 5/2129/2139/1339/17
expanded [1] 12/3
expansive [1] 3/16
expedited [1] 36/7
expense [7] 9/914/223/2249/1549/16
49/1859/6
expensive [4] 8/2548/649/649/6
experience [3] 34/935/635/6
expert [1] 59/3
expertise [1] 58/20
explanation [2] 25/2426/14
extend [1] 12/20
extended [1] 61/15
extension [1] 24/19
extensive [3] 16/229/1436/17
extent [2] 22/545/5
extraordinarily [2] 8/2515/12
extraordinary [3] 9/826/1727/8
extremely [1] 40/9
eyes [2] 65/2566/1

F
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48/1149/149/350/7
general [3]
12/2117/1158/23
files [16] 5/226/146/1635/1635/2540/11
47/1047/1652/2553/1353/1353/1653/24
59/2161/1962/14
FileSite [1] 52/13
filings [1] 3/19
final [5] 19/1321/625/337/941/12
finally [2] 26/1759/25
financial [1] 17/14
financially [1] 57/12
find [3] 17/531/862/24
finding [6] 11/833/2238/1342/363/163/24
findings [14] 13/338/1239/2241/1341/17
41/2242/642/1642/2243/1344/1044/24
63/964/2
fine [4] 5/1019/238/2559/11
finish [1] 24/11
firm [20] 2/2110/2315/2516/1726/21
26/2228/447/948/1048/1449/1750/23
52/952/1053/753/958/1558/2059/21
62/11
firm's [3] 14/2147/1147/15
first [12] 3/97/1110/313/1817/1625/11
29/830/1346/2247/1954/2359/16
fit [1] 47/1
five [1] 28/16
flagged [1] 21/18
flawed [1] 20/5
floor [1] 4/10
flowing [1] 12/23
focus [1] 3/25
focused [3] 11/2040/1043/24
focusing [1] 19/25
follow [1] 33/17
following [2] 2/341/21
foregoing [1] 67/8
form [3] 61/1763/867/8
format [1] 15/15
formats [1] 15/18
forth [4] 3/2310/720/2246/25
forthcoming [1] 41/1
fortunately [1] 21/10
forty [2] 8/2164/23
forward [13] 26/926/1927/1827/2028/5
28/1341/951/1651/2556/2365/2466/6
66/11
forwarded [1] 3/5
found [2] 5/861/25
fourth [1] 24/24
frame [4] 22/1036/545/1750/4
frank [1] 22/7
frankly [5] 21/1622/927/127/456/20
Friday [1] 61/8
Fridays [1] 23/19
friends [2] 3/421/16
front [3] 13/2132/259/19
fronts [1] 62/19
frustration [1] 65/4
frustrations [1] 3/23
fulfilling [1] 66/2
full [1] 44/14
fully [1] 46/22
further [4] 9/1133/2144/2345/6
future [1] 45/24
FYI [1] 43/7

face [1] 12/20
facing [1] 49/17
fact [20] 7/188/1411/811/1213/313/9
22/1732/2336/1437/1339/2341/2242/6
43/1343/2444/1044/1344/2459/2260/15
factors [1] 25/4
facts [5] 63/863/863/2464/265/8
factual [1] 64/2
failure [6] 45/2049/1549/1863/163/9
64/13
failures [1] 64/1
fairly [4] 3/2510/1230/2356/8
fall [3] 18/1022/527/22
fallout [1] 11/15
false [2] 16/1616/20
familiar [2] 47/1258/13
far [3] 44/2255/756/7
fashion [1] 31/1
fault [2] 25/2025/21
FCRR [2] 1/2467/18
February [3] 21/736/841/8
FEDERAL [4] 1/2430/2132/867/4
FedEx [1] 55/9
feel [3] 37/750/950/10
FERPA [20] 8/28/38/109/914/715/17
15/2026/1534/134/536/1236/1736/17
37/148/850/363/1063/2263/2263/22
few [1] 57/6
fighting [1] 48/18
figure [4] 14/2224/531/1261/1
G
file [16] 13/614/2114/2217/1520/2223/10
G-O-M-E-Z [1] 39/8
23/1525/752/1953/555/755/860/2160/22
gave [4] 25/2443/146/163/14
60/2462/12

generate [1] 6/10
generated [3] 7/2121/252/19
GEOFF [1] 1/19
get [37] 3/214/45/26/26/56/1214/415/4
16/1318/418/518/1919/2323/323/424/6
24/724/1424/1724/1925/725/1726/526/8
27/229/733/335/537/1756/1559/2362/5
64/965/565/1965/2265/22
gets [3] 6/2237/147/5
getting [4] 3/184/1265/565/6
gigabyte [2] 53/1454/5
gigabytes [23] 4/245/65/135/165/185/19
6/26/136/257/57/2220/320/420/531/8
32/547/1152/1552/2553/1653/2454/12
55/3
Gina [2] 41/142/13
Gina's [1] 43/9
give [17] 4/917/2318/1518/2226/927/15
29/2330/732/2333/1735/141/1257/7
59/1363/1363/1965/12
given [6] 6/237/1945/1350/1350/1955/14
giving [1] 18/21
global [1] 12/6
go [30] 8/169/89/139/2213/1217/2319/15
21/521/926/1326/1829/1030/230/631/9
32/434/335/1936/940/2245/1245/16
48/2053/2056/1462/1263/2364/1165/14
66/9
goes [4] 33/1535/2336/753/8
going [76]
Gomez [8] 38/638/2439/639/744/2545/9
58/664/5
gone [5] 14/517/726/1561/2064/17
good [11] 2/112/142/182/193/318/21
27/2433/539/139/264/21
goodwill [1] 66/10
got [14] 22/2124/524/2425/132/2351/5
51/1155/2060/463/1964/564/1164/18
64/19
grain [1] 5/10
Grant [2] 2/2158/23
great [3] 9/2019/1852/4
ground [1] 50/14
grounds [1] 10/8
group [3] 17/1443/1053/10
guess [3] 6/1238/265/20
guy [1] 61/15
guys [1] 59/18

H
had [40] 2/312/613/1114/1717/1218/20
19/819/919/920/1521/1421/1521/1522/3
22/723/1124/825/1528/1129/1836/21
42/1042/2344/144/545/746/646/2552/22
55/1655/1956/1257/659/259/1661/5
61/2462/563/1767/10
hadn't [1] 22/19
Hamilton [66] 2/204/54/84/184/244/255/7
5/147/37/127/177/187/207/218/99/510/5
10/610/1110/2211/611/1812/913/213/6
14/514/1014/1214/1415/715/815/1516/4
19/320/1420/1720/2022/1823/923/10
23/1625/525/1335/1336/438/740/246/22
47/552/1852/1954/354/754/1354/17
55/1458/2460/560/2461/361/1361/18
62/662/863/1463/14
Hamilton's [10] 4/64/225/209/159/25
12/2218/322/2552/1159/17

H

hoping [1] 9/1

intense [1] 8/3
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Horton [7]
14/2021/321/1922/457/2160/7
intensivePage
[2] 8/140/10

hand [3] 26/2326/2431/23
61/14
intent [1] 34/20
handed [1] 60/16
hour [3] 2/518/2241/19
intentional [1] 58/4
handing [1] 8/23
hours [1] 14/3
Intentionally [1] 16/22
handled [1] 59/19
how [10] 3/174/35/2113/313/2424/626/15 interest [1] 48/24
happen [3] 29/334/1748/18
30/1451/1156/4
interested [4] 47/249/959/1066/9
happened [7] 19/1220/1023/725/2540/1
however [1] 37/10
interim [1] 41/7
48/766/8
HR [1] 27/7
interjection [1] 10/13
happy [7] 20/626/1832/2338/1952/257/13
huge [2] 17/424/21
internal [8] 37/1037/1642/2544/844/11
58/24
hundreds [3] 21/1021/1037/24
44/1352/1558/6
harassment [1] 27/7
internally [2] 44/153/9
hard [8] 17/141/255/1155/1355/2055/22 I
interplead [1] 48/3
57/761/24
I'll [7] 3/2125/330/2357/2462/1665/12
interview [7] 20/2521/140/1640/1841/14
harvest [2] 23/1662/7
65/21
44/653/20
harvested [2] 4/255/7
I'm [39] 2/193/134/97/97/168/98/169/21 interviewed [1] 63/6
has [70]
10/217/817/1919/620/2126/826/1126/18 interviewing [1] 40/19
hasn't [1] 51/10
32/1632/2334/634/634/1234/1334/25
interviews [2] 40/2043/22
have [156]
37/837/1338/1939/645/245/352/256/13 inventory [2] 47/1352/9
haven't [5] 35/837/2445/1350/1264/25
56/2557/1359/1162/1565/2065/2066/1
investigation [21] 10/1610/2411/711/16
having [6] 13/1632/433/645/1946/10
66/8
11/1913/214/1614/1715/720/1338/8
51/22
I've [17] 3/103/123/144/1315/215/216/5 38/1440/940/2143/1943/2344/1144/15
he [10] 17/1219/425/1627/1557/2057/24
19/2420/1921/221/1022/2132/2334/8
54/1354/2462/11
58/2460/460/464/19
54/1655/765/17
investigative [10] 7/1714/1220/1620/20
he's [4] 17/2025/1832/1764/21
ID [1] 31/17
21/225/1340/1841/544/244/3
head [1] 59/1
idea [2] 28/1760/15
investigatory [2] 12/1160/21
headline [1] 3/5
identification [1] 9/15
invited [2] 27/1150/6
hear [3] 17/2552/562/1
identified [7] 18/1320/2521/1322/322/4 invoking [1] 56/25
heard [6] 24/1324/2528/146/1361/2165/1
22/1040/11
involved [9] 11/1815/2520/1124/2128/4
hearing [10] 1/102/82/243/1516/134/25
identifier [1] 54/20
59/661/1464/2565/2
51/2257/1860/2066/18
Iler [1] 42/17
involves [1] 62/7
hearings [3] 18/618/766/4
ill [1] 45/25
involving [2] 17/1027/13
heated [1] 24/17
ill-advised [1] 45/25
irony [1] 49/10
heavily [1] 52/17
imagine [1] 43/19
is [163]
held [1] 40/17
iManage [2] 52/1352/13
isn't [2] 10/337/15
help [1] 59/3
immediately [1] 21/18
issuance [3] 11/713/238/12
helped [1] 51/25
important [8] 7/138/214/1324/1740/8
issue [15] 8/1417/1930/2036/2237/3
helpful [7] 5/46/2119/1622/1440/445/1
44/2058/1463/20
37/1448/2551/756/2257/958/1759/160/9
62/18
importantly [2] 48/1949/8
60/1865/9
her [5] 11/2512/126/2238/1038/19
impossible [2] 47/1750/4
issued [2] 18/823/19
here [32] 2/203/74/2315/118/2419/420/2
include [1] 5/14
issues [29] 3/113/133/173/203/204/14/2
22/822/2127/1229/2033/834/737/1438/7
included [5] 41/1641/1841/2444/457/20 7/97/119/411/1412/2321/2132/436/12
38/1639/1942/2446/2451/2252/155/19
includes [1] 7/2
36/2437/145/1445/1846/846/846/2548/4
56/1357/857/858/2359/2560/2562/264/5
including [1] 12/10
51/651/1351/1652/156/565/18
64/1966/9
inconceivable [1] 64/5
it [211]
here's [1] 30/20
incorporated [1] 49/25
it's [46] 4/235/115/176/36/87/137/227/24
hereby [1] 67/6
increased [1] 23/5
8/259/1011/2215/1715/1715/1724/17
Hey [1] 17/5
incredibly [1] 45/21
28/2028/2330/1833/534/634/2134/21
hiccup [1] 6/17
incredulous [1] 59/22
37/945/2147/747/1047/2148/550/24
hiding [1] 64/2
independent [1] 51/18
50/2452/1352/1352/1452/1753/1354/9
high [3] 2/2547/2156/8
indicating [2] 15/1042/14
54/1854/2057/657/959/1062/463/1064/5
him [6] 17/2357/2462/164/2064/2064/21
individual [7] 16/1619/525/535/1652/22 65/1865/24
hindsight [1] 17/6
53/264/13
item [1] 10/3
his [1] 18/25
individuals [1] 35/13
items [4] 10/138/1760/1160/14
historical [3] 26/2327/640/3
information [33] 4/154/194/214/234/24
iterative [1] 40/21
hold [2] 33/955/17
5/115/135/165/187/247/258/158/168/19 its [17] 4/75/1412/912/2015/2123/10
holds [2] 4/247/4
9/1710/510/910/1026/829/1232/632/22 32/1243/746/446/2346/2347/549/15
holes [1] 60/20
34/136/436/1436/1536/1537/139/2542/4 50/1452/1955/2260/19
HOLLY [1] 1/17
42/1144/562/2
itself [2] 48/1562/11
Holmes [2] 12/2517/11
inherently [1] 65/19
Holy [1] 2/16
J
initial [2] 10/510/12
Honor [31] 2/112/152/195/247/88/139/24
initially [2] 40/746/2
jam [1] 31/2
13/1915/116/919/1719/2022/1523/17
inquire [1] 57/17
JAMES [1] 1/14
25/926/126/426/1227/2432/1934/25
inquiries [3] 51/251/351/25
JANE [15] 1/41/41/41/41/41/41/51/51/5
35/2038/639/239/739/1840/1642/746/20
inquiry [1] 10/14
1/52/711/911/2426/2127/4
62/566/15
inspection [1] 45/5
JANES [2] 1/172/16
HONORABLE [2] 1/1067/10
instance [1] 33/15
Jeff [1] 2/15
hope [6] 16/1022/1324/1645/2365/18
instead [2] 21/1750/1
Jim [1] 2/12
65/24
integrity [1] 44/21
job [1] 28/7
hopeful [1] 27/1
intended [2] 32/2032/24
jobs [1] 56/15
hopefully [2] 28/266/3

J
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length [1]Document
43/23
52/262/1065/2165/22

Joe [1] 19/20
JOHNSON [3] 1/152/1230/15
judge [8] 4/1417/2528/1931/2032/1657/8
63/365/4
judged [1] 64/20
JULIE [2] 1/182/15
July [2] 37/1937/23
jump [1] 18/24
JUNE [20] 1/112/19/712/513/2514/1
15/1115/2416/317/1821/1621/1721/17
26/2036/557/1957/1960/2267/1067/15
June 15 [2] 13/2514/1
June 15th [3] 12/526/2036/5
jurisdiction [1] 45/24
just [50] 4/98/118/239/109/2314/1214/14
17/1318/1018/1519/619/2320/524/23
25/1626/827/1628/129/1631/1932/22
34/435/2137/2143/645/845/1645/1747/7
48/1050/154/1957/657/1658/1059/3
59/1460/1561/1161/2163/1363/1363/15
63/1764/464/1164/1964/2165/565/6

Leslie [3] 38/639/639/7
less [1] 35/1
lessen [1] 50/11
let [14] 3/94/146/227/917/2017/2218/15
18/1545/245/345/1646/2157/2458/10
let's [10] 19/1523/2433/1535/135/135/19
37/345/1245/1249/16
level [1] 56/8
liberal [1] 31/21
light [3] 4/109/2246/12
like [38] 3/54/35/26/136/168/159/413/10
14/2115/215/2317/1420/426/427/732/25
37/1239/339/2144/1946/1046/1147/16
47/2147/2348/148/250/950/1052/552/13
53/253/1055/1856/356/957/1662/22
likelihood [2] 32/2133/1
limited [2] 47/147/7
links [1] 41/18
LISA [2] 1/182/16
list [3] 35/435/935/19
listed [1] 35/9
literally [1] 14/8
K
litigant [1] 50/24
keep [3] 42/2152/2352/24
litigation [6] 11/1411/1615/220/2055/17
keeper [1] 53/1
58/13
keeps [2] 33/1352/19
litigators [1] 41/3
Ken [1] 11/17
kind [8] 10/1111/1511/2212/315/417/23 little [4] 7/1540/351/552/9
lived [1] 58/5
20/521/24
living [1] 24/4
kinds [3] 6/1529/2548/8
located [1] 55/9
kits [1] 53/20
locations [1] 53/3
knew [4] 24/1334/1763/2064/16
know [39] 3/33/193/235/85/105/227/13 log [21] 5/238/1418/1121/722/2223/5
7/227/228/259/213/617/620/724/1626/21 24/625/1731/231/531/731/931/1231/19
31/2031/2432/233/1836/136/2151/6
27/629/1731/2332/532/736/2537/20
logged [14] 8/159/79/1715/1715/2120/11
39/1042/2345/1746/2447/850/1450/22
21/1922/1124/825/1630/2430/2532/1
50/2554/754/1858/1463/564/1264/12
58/7
64/1464/16
logging [7] 8/189/916/617/521/427/19
knowing [1] 59/1
57/22
knowledge [3] 19/1026/2327/6
logistics [1] 4/16
known [1] 58/10
logs [8] 5/2115/115/2121/621/1123/4
knows [1] 63/24
25/1440/16
long [3] 29/1833/746/7
L
longer [4] 16/1720/2144/1757/10
label [5] 6/106/1629/533/1239/25
look [7] 29/731/1142/1247/1656/963/13
labeled [1] 36/2
65/17
labeling [1] 33/24
looked [6] 5/2529/1532/833/1633/19
language [1] 49/4
43/23
large [4] 7/2430/2232/1040/13
looking [5] 26/826/1148/1349/2154/16
last [8] 34/2441/1444/555/155/1961/7
lose [2] 23/2434/7
62/2065/12
lot [10] 5/88/621/2231/2145/1847/564/18
lastly [1] 55/5
65/765/865/18
late [3] 3/1919/721/21
love [2] 15/2357/1
later [4] 11/2039/1644/1559/25
law [12] 10/2214/2128/2529/1547/947/11 M
48/1049/1750/2359/2162/1164/19
M-Drive [2] 52/2253/3
lawyer [3] 52/2152/2364/22
M-Drives [1] 52/25
lawyers [13] 14/1728/646/1453/954/3
55/1656/1456/1756/2157/2261/1461/18 made [16] 4/812/2413/1115/1615/19
28/1537/637/642/248/1549/2351/254/1
66/10
55/655/1262/2
lead [2] 26/2138/7
magnitude [1] 26/14
leading [1] 57/14
main [1] 58/17
learned [3] 26/1745/864/12
least [7] 6/2310/1728/1430/231/2446/15 maintain [2] 15/1841/2
maintained [2] 53/155/24
58/16
maintains [1] 53/7
leave [3] 24/1561/1665/20
Maisto [2] 41/242/13
led [1] 51/3
majority [2] 24/224/9
left [3] 8/1914/1761/18
make [17] 6/178/2222/123/1225/2226/24
legal [12] 10/110/1010/1810/2312/10

makes [1] 32/1
making [2] 3/928/5
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responded [2] 10/435/14
43/1847/15
response [6] 2/2412/812/1313/743/9
redact [1] 36/11
redacted [5] 8/1015/1615/1715/2036/17 51/15
responses [2] 10/2046/4
redacting [3] 8/38/49/9
redactions [5] 14/823/2126/1536/1836/19 responsibility [2] 26/2044/21
responsible [9] 14/1014/1719/520/1921/3
rediscussing [1] 23/19
27/2530/1538/848/2
redistricting [1] 31/15
responsive [2] 11/246/7
redo [3] 15/2225/2256/7
responsiveness [1] 14/6
reduced [1] 67/7
result [3] 22/248/750/8
redundancy [1] 53/4
resulted [4] 14/823/2354/563/1
reference [2] 39/441/24
results [1] 25/2
referenced [1] 43/12
retain [1] 59/21
references [4] 37/439/1239/1544/8
retrospect [3] 16/1817/448/14
referring [1] 7/12
return [1] 6/11
refinement [1] 40/23

review [26] 8/18/188/2014/614/616/216/6
18/1320/1220/1621/1221/1721/1938/1
40/742/1742/2043/1044/947/1748/648/8
48/850/356/1061/10
reviewed [6] 4/188/149/624/224/754/7
reviewing [3] 16/1921/357/22
revisit [3] 3/103/1464/10
right [16] 4/149/2311/213/2116/2016/23
18/2422/2524/2024/2425/145/1149/20
52/757/366/16
Rights [1] 55/2
risky [1] 45/21
RMR [2] 1/2467/18
road [3] 30/133/2134/12
ROBERT [2] 1/1067/11
room [4] 28/1353/755/755/8
rope [2] 62/465/3
rounds [1] 21/6
RP [1] 1/6
rubric [1] 56/12
rule [9] 25/630/2132/848/2549/449/449/8
56/2560/10
Rule 45 [1] 60/10
Rule 53 [1] 56/25
ruled [3] 3/103/1425/4
rules [1] 48/22
ruling [4] 11/712/1950/850/9
rulings [3] 38/938/1065/21
run [2] 50/1363/15
rung [2] 29/1329/13
RYAN [2] 1/192/16

S
s/Pamela [1] 67/18
said [19] 10/2112/712/912/1816/1817/4
18/2523/1523/1725/1627/1527/2153/1
55/1757/758/659/1862/1263/13
same [7] 24/733/1134/1039/1463/15
63/1967/7
samples [1] 22/1
SAN [1] 1/25
sanction [1] 59/1
sanctions [1] 46/18
SARA [2] 1/172/16
satisfied [1] 16/3
satisfies [1] 45/4
satisfy [1] 4/7
save [1] 52/23
saw [1] 50/16
say [11] 12/1319/620/1121/725/328/1
33/1838/2444/949/2162/22
saying [6] 25/1828/232/1750/1251/8
56/13
says [5] 4/2047/2448/1460/460/4
scheduled [1] 27/3
scheduling [1] 64/24
school [1] 64/20
schools [2] 41/441/4
scope [3] 12/327/238/10
search [11] 5/67/2014/727/727/1354/3
55/662/663/1563/1563/16
second [3] 3/1510/1950/18
secondary [2] 8/2016/6
secondly [1] 46/16
secure [1] 30/17
Sedona [1] 21/24
see [4] 7/1115/2017/1641/1
seeking [1] 34/10

S

Smith [2] 41/242/14

63/1265/10

sneak [2] 31/232/20
sneak-peek [1] 31/2
so [110]
soft [1] 3/1
soft-spoken [1] 3/1
solution [2] 25/132/15
solve [2] 29/2134/22
some [51] 3/133/193/244/26/127/27/10
8/128/1911/111/1211/1516/617/517/10
17/1321/1522/323/2124/1326/527/227/8
28/230/130/1731/131/431/939/1344/12
44/1945/1446/746/846/2550/1152/253/4
53/1358/2059/559/2159/2459/2460/23
60/2361/461/865/466/8
somebody [3] 23/1359/2360/11
somehow [4] 4/2515/1816/1524/6
someone [2] 23/1438/2
someplace [1] 57/4
something [4] 3/514/2523/2564/9
somewhere [1] 7/4
son's [1] 64/19
soon [1] 51/17
sorry [5] 16/1332/1634/634/639/6
sort [14] 3/163/224/39/159/1623/1730/17
32/333/645/1752/2457/2360/864/4
sortable [1] 58/17
sorted [3] 24/860/2360/24
sought [3] 12/2450/2151/8
source [1] 20/14
space [2] 41/643/13
speak [3] 15/1431/2160/17
specialty [1] 19/24
specific [2] 3/2056/10
specifically [5] 4/312/913/138/1641/12
speed [3] 34/1135/2336/23
spending [1] 56/6
spent [2] 3/1265/18
spits [1] 30/19
spoken [1] 3/1
spot [1] 34/7
spotlighted [1] 51/17
spread [2] 5/197/3
spreadsheets [3] 52/1653/653/19
SPRINGER [9] 1/182/157/720/1728/1
35/253/2364/1964/22
stacks [1] 32/5
stage [2] 3/946/10
standing [1] 11/11
Starr [1] 11/17
start [9] 4/34/104/1530/935/135/439/21
53/2556/6
started [5] 6/2219/2362/2463/1063/11
state [2] 31/1531/17
state-wide [1] 31/15
STATES [2] 1/167/11
stating [1] 39/21
status [1] 41/8
stenography [1] 1/22
stenotype [1] 67/7
Stewart's [1] 12/16
stick [1] 32/12
still [7] 12/1716/616/1817/547/949/563/3
stop [3] 18/1549/1262/16
storeroom [1] 61/25
straight [2] 29/1030/2
strategic [1] 51/20
STREET [1] 1/25
stuff [9] 6/221/144/1953/554/2160/660/7

submit [1] 15/22
submitted [2] 23/2535/12
subpoena [5] 13/522/1825/660/1061/3
subsequent [7] 11/2312/2417/1938/14
39/2239/2444/6
subset [10] 5/97/37/1915/816/1223/12
25/2328/2128/2141/20
substance [1] 49/9
substantially [1] 50/10
substates [1] 62/4
successfully [1] 65/3
such [5] 24/333/136/739/1653/2
suddenly [1] 34/13
sue [2] 36/1141/4
sufficient [2] 10/1732/15
sufficiently [1] 3/8
suggest [2] 29/932/14
suggested [2] 5/2431/16
suggesting [1] 32/18
suggestion [1] 27/25
suggestions [3] 28/329/2234/9
suggests [1] 31/6
SUITE [1] 1/25
summary [2] 43/643/12
supplemental [2] 25/1225/14
suppose [1] 6/5
supposed [1] 18/13
sure [14] 8/2210/219/1522/122/1626/25
28/528/936/637/1339/1459/862/1062/23
surprise [1] 61/23
sword [1] 22/6
synaptic [1] 44/15
synthesized [1] 44/4
system [9] 5/176/46/106/157/123/11
30/1552/1252/20
systems [2] 6/16/14
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seeks [2] 10/810/9
seem [1] 29/9
seems [8] 24/424/1028/2529/229/733/9
33/2234/4
seen [4] 15/222/1931/440/16
sees [1] 24/16
selected [2] 21/133/9
semantics [1] 37/14
sending [1] 30/18
sends [1] 30/19
senior [2] 63/264/15
sense [4] 8/1711/416/2025/20
sensitive [3] 17/1317/1442/15
sent [2] 61/363/25
separate [5] 7/1615/734/253/1754/11
separated [1] 15/17
September [5] 16/1418/1122/2324/11
24/12
September 7th [1] 22/23
series [4] 28/2529/1448/750/15
serious [1] 33/20
serve [1] 32/24
served [1] 10/15
server [1] 30/17
services [4] 10/2312/1012/1113/4
SESSION [1] 2/1
set [12] 2/253/910/718/618/824/1033/20
46/1054/654/1955/1256/12
sets [3] 28/2529/132/20
setting [2] 2/2460/9
seven [2] 6/353/17
seventeen [1] 19/25
several [4] 7/818/550/1652/24
sexual [1] 62/14
share [1] 38/1
shared [3] 9/1442/1743/2
SharePoint [1] 53/8
she [4] 30/1638/1538/2364/20
she's [2] 11/2516/17
sheet [1] 32/23
Shorthand [1] 67/3
should [7] 16/1817/424/1424/1526/2
29/1834/10
shouldn't [6] 18/2224/326/230/2531/25
34/14
show [3] 35/1237/1857/7
showed [1] 18/2
sides [1] 66/12
sifting [1] 5/10
sight [2] 23/2434/7
significant [8] 3/126/512/217/418/16
43/2143/2247/21
significantly [1] 46/5
simple [1] 22/17
simply [3] 8/2333/1334/11
since [1] 46/4
single [2] 15/323/25
single-document [1] 15/3
sir [1] 49/13
sit [2] 35/260/25
site [4] 52/2253/353/555/22
situation [3] 5/530/2234/13
situations [1] 33/1
sixteen [1] 49/25
sixty [1] 36/8
size [4] 5/2223/641/1059/21
small [4] 5/916/1217/1328/20
smaller [1] 7/3
smart [1] 56/14

T
Tab [1] 9/24
Tab 5 [1] 9/24
tabs [1] 41/18
tactical [1] 51/20
tagged [3] 8/1524/124/3
tagging [1] 21/23
tailor [1] 27/19
tailored [1] 27/13
take [10] 6/1514/1222/126/2026/2427/17
46/2159/965/2166/5
taken [2] 30/861/19
takes [2] 6/124/22
talk [8] 20/736/1346/1149/1249/1758/3
62/1362/21
talked [6] 13/116/527/1038/955/758/4
talking [14] 8/912/1914/1125/2439/14
39/1539/1743/2048/1249/1451/1258/2
59/1464/24
talks [2] 20/225/11
tallied [1] 37/24
targeted [1] 35/5
targeting [1] 13/14
task [3] 31/1346/2147/11
Tate [10] 19/419/1119/1319/2123/13
23/1425/2357/2160/362/1
team [10] 20/1320/1621/221/1422/628/4
28/1028/2429/429/25
teams [1] 53/9
tech [2] 21/1661/15
technical [2] 52/858/20

T

18/2520/1020/2425/2326/327/1428/2

twenty [1] 19/25

40/345/445/1845/2548/1349/750/12
50/1651/1351/2151/2459/1161/2363/23
64/11
third [5] 7/218/1932/1432/1862/14
third-party [2] 32/1862/14
thirds [1] 53/14
thirteen [3] 39/2242/543/13
thirteen-page [3] 39/2242/543/13
this [120]
Thompson [7] 14/2021/321/1922/457/21
60/761/14
thoroughly [1] 3/12
those [42] 3/214/76/159/411/1713/17
16/721/321/1922/1023/326/1828/2229/7
31/831/1233/1135/1635/1736/236/18
38/1041/2542/2442/2543/244/1547/8
48/851/351/1051/1251/1351/1651/18
55/2356/260/1160/1563/164/264/16
though [5] 11/211/213/1728/2334/4
thought [3] 30/2049/763/20
thoughts [1] 34/24
thousands [2] 15/315/21
three [5] 28/1544/1551/1053/2265/3
through [18] 5/1011/2214/2114/2221/5
21/921/2423/1323/1431/232/332/536/7
37/2354/1658/962/1264/9
throughout [1] 43/21
throw [1] 20/6
throwing [1] 20/3
tight [1] 6/3
time [42] 3/126/19/710/910/1111/911/10
11/2313/1814/1617/1219/822/1023/22
23/2524/2229/1833/734/1136/539/20
40/142/1543/2344/946/748/1649/16
49/1849/2150/453/153/1254/355/17
55/1958/559/659/1661/965/1866/12
timeline [1] 22/21
times [4] 18/624/1732/2559/20
today [17] 3/229/2324/1324/2542/24
44/1845/845/1946/1347/1448/1852/1
57/859/260/2064/1266/5
together [1] 44/5
told [5] 4/1735/257/2559/1763/6
tomorrow [1] 43/8
too [2] 26/1161/6
took [3] 24/1950/659/23
tools [1] 53/20
topics [1] 35/10
toward [1] 7/15
track [1] 65/22
trading [1] 23/18
transcript [2] 1/101/22
transcription [1] 1/22
transference [2] 60/660/6
transferred [4] 57/2161/1361/1961/22
transparent [1] 40/25
trend [1] 33/25
trial [1] 27/3
tried [3] 34/858/259/4
trouble [1] 24/4
true [2] 9/1267/8
trust [1] 24/24
truth [1] 65/5
try [2] 31/1261/1
trying [10] 14/416/2518/2427/1829/21
34/1750/1158/962/1562/24
turn [4] 8/88/1123/1043/18
twelve [1] 52/25

two [32] 3/914/1615/818/718/819/621/15
21/2222/2023/1923/2324/1925/1225/13
25/1335/738/1738/1739/342/2342/25
46/1153/1459/2359/2561/563/464/664/8
64/1764/2365/3
two-day [3] 63/464/664/8
two-plus [1] 59/25
two-thirds [1] 53/14
two-week [1] 21/15
type [2] 31/163/7
types [3] 10/1426/763/1
typewritten [1] 67/7
typical [1] 10/12
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[1] 19/25

technology [1] 6/9
teed [1] 13/4
tell [7] 4/115/2218/1826/1947/1348/14
63/16
tells [1] 56/4
ten [2] 41/1947/1
ten-hour [1] 41/19
tender [1] 17/15
terabyte [1] 40/13
terabytes [3] 4/184/2120/3
term [2] 27/738/3
terms [15] 5/66/37/207/2214/727/13
40/1542/747/1547/1654/355/2556/23
63/1563/16
terrible [1] 47/22
test [2] 56/1356/14
tetrabyte [1] 54/4
TEXAS [5] 1/11/2531/1740/767/12
than [5] 15/1517/1829/2433/753/12
thank [25] 2/232/234/147/67/1519/19
22/1434/2337/239/539/939/1839/1940/5
43/544/2545/945/1046/2052/458/11
59/1262/1765/1166/16
that [533]
that's [58] 5/76/56/228/239/811/612/7
13/1913/2114/1115/415/716/816/1117/6
17/1919/219/1620/1520/1722/522/14
22/2423/2225/126/1127/1627/1730/5
32/1133/1233/1233/1835/136/1938/25
40/1343/1243/2046/2047/1449/2150/15
51/1153/453/553/854/2059/1960/860/20
61/262/1263/2063/2164/464/865/2
their [9] 10/1912/1325/739/1149/1758/7
61/1963/1563/17
them [34] 5/66/176/239/2210/1721/4
21/2021/2022/422/422/1925/725/17
27/1127/1629/529/529/829/929/929/15
30/833/1233/1334/135/135/736/1137/11
41/1253/1360/1260/1363/16
then [38] 3/255/118/39/1310/1312/15
23/424/1424/1524/1529/429/830/631/9
31/2132/1533/1936/1137/339/1240/19
43/543/944/645/1245/1346/448/2049/21
55/155/556/1956/2259/2260/2261/13
63/2166/18
there [68]
there's [33] 5/125/196/47/27/88/139/5
9/2310/1813/2415/1315/2218/1419/12
30/2230/2231/432/933/135/1536/25
37/2439/1653/154/1456/2256/2457/4
58/860/1360/2160/2261/12
therefrom [1] 12/23
these [44] 5/36/19/2110/111/911/1113/9
13/1415/115/816/1920/921/2122/2023/7
25/225/1225/1827/328/1329/229/18
29/2433/2433/2535/442/1642/1946/7
46/855/655/1956/1557/560/2160/23
60/2561/462/363/564/1464/2265/1866/4
they [87]
they're [5] 23/1531/732/2032/2453/2
they've [4] 8/1714/733/1964/1
thing [13] 3/1516/1417/825/335/2039/14
52/2454/2358/160/2061/2362/2263/7
things [36] 3/86/136/156/168/79/1411/17
18/1224/824/1325/1827/327/1027/17
31/831/2534/1635/335/435/940/843/19
44/146/1148/951/1853/1053/1159/24
59/2462/1663/163/564/1765/766/8
think [36] 3/13/74/95/46/214/1315/13

U
ultimately [3] 22/922/1164/8
un [2] 15/2029/13
un-FERPA [1] 15/20
un-rung [1] 29/13
unable [2] 5/2256/21
under [9] 9/2422/2525/829/1548/2549/4
55/1661/665/21
underlying [2] 36/1541/25
understand [24] 5/25/513/1616/916/10
16/1024/2024/2228/1729/2030/1133/8
35/1840/2242/744/2253/2554/254/18
55/1755/2559/364/2165/17
understanding [2] 58/1658/19
understood [2] 28/244/14
undertook [1] 16/1
unduly [3] 49/656/2056/20
unfailingly [1] 3/2
unfortunately [1] 21/14
unhelpful [2] 46/346/4
uniquely [1] 46/4
UNITED [2] 1/167/11
universe [4] 16/1154/154/957/20
university [6] 1/72/813/435/1439/2343/24
unless [1] 45/12
unless -- well [1] 45/12
unopened [1] 55/9
unrelated [2] 3/2016/17
unresponsive [2] 46/246/5
unring [1] 30/10
until [2] 18/1160/19
up [19] 8/210/1012/1513/413/2118/2
21/1925/131/634/837/2438/1638/23
54/1957/1460/1960/2062/164/5
update [1] 41/7
updated [1] 42/21
upload [2] 6/26/10
uploads [1] 30/16
upon [2] 34/958/20
us [28] 3/224/126/2218/923/1824/10
24/1924/2425/2230/1932/236/940/24
40/2541/1141/1947/1347/1451/455/14
56/458/1359/2363/1363/1663/1965/7
65/22
use [5] 6/832/1338/242/1956/19
used [10] 31/1531/1632/2032/2538/3
47/547/653/963/1464/8
uses [2] 52/1258/7
using [3] 1/2232/1056/13
utilize [1] 32/17

V
valiant [2] 28/728/7
vast [5] 24/224/954/454/454/9

V
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vendor [19] 6/829/529/829/1030/330/6
30/830/1830/1931/732/1432/1833/9
33/1133/2235/2447/2556/2457/4
verified [1] 50/19
versus [1] 2/8
very [37] 2/232/253/113/113/1310/312/8
13/2016/1217/117/1322/1428/1533/20
37/237/637/838/940/1340/2440/2441/2
41/841/1141/1544/2545/947/752/1756/2
57/559/1262/462/1762/1866/1266/16
view [1] 40/21
visited [1] 52/1
voicemail [1] 52/16
volume [4] 4/157/227/2443/20
voluminous [1] 31/13
voter [1] 31/17
VP [1] 27/7
vs [1] 1/6

51/1755/1455/1655/2458/658/960/16
62/963/5
weren't [2] 9/227/5
WESTERN [2] 1/167/12
Whack [1] 61/1
what [107]
what's [8] 8/1929/330/1247/847/1258/14
59/459/5
whatever [5] 5/156/1839/2544/2364/10
wheel [1] 63/18
when [30] 6/510/411/2011/2413/513/7
13/1316/221/1823/1726/1727/1132/20
34/1536/139/1544/1448/1149/1249/17
55/1459/1860/460/1061/261/1762/25
63/2564/1565/9
whenever [1] 27/21
where [24] 4/112/613/1323/1724/2327/2
29/1130/2231/2133/134/1335/1038/3
40/1343/646/1151/1152/2256/557/14
W
59/164/465/1766/9
W:16 [1] 2/7
Whereupon [1] 66/18
W:16-CV-173 [1] 2/7
whether [9] 29/729/1548/2549/149/2
WACO [2] 1/22/25
51/2054/760/1563/10
Wait [1] 3/6
which [20] 10/2011/2511/2512/2414/3
waived [1] 38/11
14/715/316/520/2427/927/1230/131/12
waiver [4] 11/712/1812/1938/13
32/1453/2054/1355/1261/262/763/10
walk [1] 44/14
want [37] 3/223/258/1711/516/1416/24 while [1] 51/19
Whitherspoon [1] 3/4
17/1617/2418/1019/1319/2320/222/1
who [25] 2/202/213/616/1619/520/224/8
23/1827/927/1527/1529/929/935/21
29/430/338/753/158/2359/260/361/15
35/2336/1337/1037/1738/838/2239/13
44/2346/1656/1958/1059/1359/1559/16 61/1662/2563/663/2063/2464/1264/13
64/1464/1665/9
62/165/565/14
whoever [1] 47/25
wanted [11] 6/16/178/213/2017/920/6
whole [3] 17/1937/1448/7
36/640/2541/942/251/2
whom [1] 65/9
wants [4] 6/2428/1346/2347/19
why [15] 11/613/1913/2118/118/518/22
was [150]
31/1648/1048/1248/2061/262/2563/25
Washington [1] 59/20
63/2565/9
wasn't [1] 23/12
wide [2] 31/1543/24
water [2] 25/861/6
way [22] 4/1116/1626/232/1432/1833/11 will [24] 9/2011/1614/319/1820/1126/19
34/1936/736/1238/238/338/1946/246/14 28/1928/2329/430/330/430/730/1331/24
33/2133/2333/2435/2436/342/2143/7
48/1151/1756/2457/1757/2360/2361/6
44/2259/966/4
61/8
Window [1] 6/14
ways [3] 20/729/137/9
wish [1] 39/25
we [274]
withheld [4] 14/2519/963/963/9
we'd [1] 24/13
within [3] 28/2034/1058/20
we'll [6] 6/917/645/656/366/366/17
we're [36] 5/2214/414/1116/1316/1817/5 without [10] 18/2128/1329/1029/1330/9
32/436/1851/1556/2164/6
23/1723/1824/424/2325/2026/2327/2
27/427/1727/1928/628/1933/834/635/2 witness [4] 41/1443/2244/953/20
35/335/335/435/539/1539/1748/1851/5 witnesses [2] 40/1953/21
women [1] 64/14
51/856/1556/1956/2062/1565/565/6
we've [18] 5/2415/1624/524/1924/2125/1 won't [1] 66/3
word [7] 44/2349/552/1553/556/1962/20
32/834/436/643/2045/851/555/1358/1
65/12
59/1460/464/1164/23
WORD.EXE [1] 6/14
week [3] 21/1527/1161/7
words [1] 60/21
weigh [1] 45/14
WEISBART [12] 1/192/167/917/2018/25 work [46] 5/148/610/110/1010/1410/18
10/2511/111/213/1013/1214/2515/4
27/2227/2331/532/1335/2264/2164/23
20/2427/1627/1628/728/830/333/13
welcome [1] 15/23
well [17] 3/113/1710/1411/423/1530/13 34/1836/2237/2338/1238/1440/140/15
35/1444/1445/1248/1358/1258/1562/18 40/1741/841/1642/842/1043/143/2548/8
50/352/1852/2356/856/1056/1363/10
63/1463/1563/1963/20
went [12] 10/811/714/1914/2014/2218/12 63/1763/2164/364/9
work-product [6] 41/1642/1043/148/8
23/1323/1438/1744/1860/1662/11
were [45] 2/33/214/215/15/55/69/210/20 50/356/8
worked [5] 5/741/247/1052/2153/12
11/1111/1311/1412/1913/1414/1817/3
working [7] 3/1221/726/2337/1943/9
18/1318/1919/621/623/825/1225/12

world [3] 17/324/526/20
worms [1] 63/11
worse [1] 34/16
would [62] 3/154/35/25/45/137/148/88/10
8/129/314/2115/1915/2215/2317/1420/6
21/722/722/922/1923/726/429/2332/14
32/1536/1636/2037/1238/238/2039/3
39/2140/442/2543/1344/1246/1046/11
47/2347/2448/148/148/351/1351/2252/4
52/554/255/1856/356/2457/157/257/7
57/1658/159/159/459/662/2162/2265/13
wouldn't [1] 19/14
written [1] 44/23
wrong [2] 24/925/18
wrote [1] 43/5

Y
year [4] 10/1610/2421/862/7
years [10] 19/2523/2324/1934/1535/7
44/1559/2561/564/1765/3
Yes [6] 13/1927/2339/539/749/1352/6
yet [1] 18/5
York [1] 59/20
you [147]
you're [4] 21/1231/631/2160/20
you've [11] 4/1211/521/1229/531/437/5
37/645/746/1350/1965/1
young [1] 64/14
your [83]

Z
zip [2] 52/2553/13

