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Dear Mr. Chairman and Senator Specter:

On behalf of the Judicial Conference of the United States, I respectfully submit a
proposed addition to the Federal Rules of Evidence. The Conference recommends that
Congress adopt this proposed rule as Federal Rule of Evidence 502,
The Rule provides for protections against waiver of the attomey-client privilege or
work product immunity. The Conference submits this proposal directly to Congress
because of the limitations on the rulemaking function of the federal courts in matters
dealing with evidentiary privilege. Unlike all other federal rules of procedure prescribed
under the Rules Enabling Act, those rules governing evidentiary privilege must be
approved by an Act of Congress, 28 U.S.C. § 2074(b).
Description of the Process Leading to the Proposed Rule
The Judicial Conference Rules Committees have long been concerned about the
rising costs of litigation, much of which has been caused by the review, required under
current law, of every document produced in discovery, in order to determine whether the

document contains privileged information. In 2006, the House Judiciary Committee
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Chair suggested that the Judicial Conference consider proposing a mle dealing with
waiver of attomey-client privilege and work product, in order to limit these rising costs,

The Judicial Conference was urged to proceed with rulemaking that would:
• protect against the forfeiture of privilege when a disclosure in discovery is
the result of an innocent mistake; and
• permit parties, and courts, to protect against the consequences of waiver by

permitting disclosures of privileged information between the parties to
litigation.
The task of drafting a proposed mle was referred to the Advisory Committee on
Evidence Rules (the "Advisory Committee"). The Advisory Committee prepared a draft
Rule 502 and invited a select group of judges, lawyers, and academics to testify before the
Advisory Committee about the need for the rule, and to suggest any improvements. The

Advisory Committee considered all the testimony presented by these experts and
redrafted the rule accordingly. At its Spring 2006 meeting, the Advisory Committee
approved for release for public comment a proposed Rule 502 that would provide certain
exceptions to the federal common law on waiver of privileges and work product. That
rule was approved for release for public comment by the Committee on Rules of Practice

and Procedure ("the Standing Committee"). The public comment period began in August
2006 and ended Febmary 15, 2007. The Advisory Committee received more that 70
public comments, and also heard the testimony of more than 20 witnesses at two public
hearings. The rule released for public comment was also carefully reviewed by the

Standing Committee's Subcommittee on Style. In April 2007, the Advisory Committee
issued a revised proposed Rule 502 taking into account the public comment, the views of
the Subcommittee on Style, and its own judgment. The revised rule was approved by the
Standing Committee and the Judicial Conference. It is enclosed with this letter.
•

In order to inform Congress of the legal issues involved in this rule, the proposed
Rule 502 also includes a proposed Committee Note of the kind that accompanies all rules
adopted through the Rules Enabling Act. This Committee Note may be incorporated as
all or part of the legislative history of the mle if it is adopted by Congress. See, e.g.,

House Conference Report 103-711 (stating that the "Conferees intend that the Advisory
Committee Note on [Evidence] Rule 412, as transmitted by the Judicial Conference of the
United States to the Supreme Court on October 25,1993, applies to Rule 412 as enacted
by this section" of the Violent Crime Control and Law Enforcement Act of 1994).
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Problems Addressed by the Proposed Rule
In drafting the proposed Rule, the Advisory Committee concluded that the current
law on waiver of privilege and work product is responsible in large part for the rising
costs of discovery, especially discovery of electronic information. In complex litigation
the lawyers spend significant amounts of time and effort to preserve the privilege and
work product. The reason is that if a protected document is produced, there is a risk that a
court will find a subject matter waiver that will apply not only to the instant case and
document but to other cases and documents as well. Moreover, an enormous amount of
expense is put into document production in order to protect against inadvertent disclosure

of privileged information, because the producing party risks a ruling that even a mistaken
disclosure can result in a subject matter waiver. Advisory Committee members also

expressed the view that the fear of waiver leads to extravagant claims of privilege.
Members concluded that if there were a way to produce documents in discovery without
risking subject matter waiver, the discovery process could be made much less expensive.

The Advisory Committee noted that the existing law on the effect ofinadvertent
disclosures and on the scope of waiver is far from consistent or certain. It also noted that
agreements between parties with regard to the effect of disclosure on privilege are
common, but are unlikely to decrease the costs of discovery due to the ineffectiveness of
such agreements as to persons not party to them.

Proposed Rule 502 does not attempt to deal comprehensively with either attomeyclient privilege or work-product protection. It also does not purport to cover all issues
concerning waiver or forfeiture of either the attomey-client privilege or work-product

protection. Rather, it deals primarily with issues involved in the disclosure of protected
information in federal court proceedings or to a federal public office or agency. The rule
binds state courts only with regard to disclosures made in federal proceedings. It deals
with disclosures made in state proceedings only to the extent that the effect of those
disclosures becomes an issue in federal litigation. The Rule covers issues of scope of
waiver, inadvertent disclosure, and the controlling effect of court orders and agreements.

Rule 502 provides the following protections against waiver of privilege or
work product:

• Limitations on Scope of Waiver. Subdivision (a) provides that if a waiver is
found, it applies only to the information disclosed, unless a broader waiver is made
necessary by the holder's intentional and misleading use of privileged or protected
communications or information.
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• Protections Against Inadvertent Disclosure. Subdivision (b) provides that an
inadvertent disclosure of privileged or protected communications or information, when
made at the federal level, does not operate as a waiver if the holder took reasonable steps
to prevent such a disclosure and employed reasonably prompt measures to retrieve the
mistakenly disclosed communications or information.
• Effect on State Proceedings and Disclosures Made in State Courts. Subdivision

(c) provides that 1) if there is a disclosure of privileged or protected communications or
information at the federal level, then state courts must honor Rule 502 in subsequent state

proceedings; and 2) if there is a disclosure of privileged or protected communications or
information in a state proceeding, then admissibility in a subsequent federal proceeding is
determined by the law that is most protective against waiver.
• Orders Protecting Privileged Communications Binding on Non-Parties.

Subdivision (d) provides that if a federal court enters an order providing that a disclosure
of privileged or protected communications or information does not constitute a waiver,

that order is enforceable against all persons and entities in any federal or state proceeding.
This provision allows parties in an action m which such an order is entered to limit their
costs ofpre-production privilege review.
• Agreements Protecting Privileged Communications Binding on Parties.

Subdivision (e) provides that parties in a federal proceeding can enter into a
confidentiality agreement providing for mutual protection against waiver in that
proceeding. While those agreements bind the signatory parties, they are not binding on
non-parties unless incorporated into a court order.

Drafting Choices Made by the Advisory Committee
The Advisory Committee made a number of important drafting choices in Rule
502. This section explains those choices.

1) The effect in state proceedings of disclosures initially made in state
proceedings. Rule 502 does not apply to a disclosure made in a state proceeding when

the disclosed communication or information is subsequently offered in another state
proceeding. The first draft of Rule 502 provided for uniform waiver rules in federal and
state proceedings, regardless of where the initial disclosure was made. This draft raised
the objections of the Conference of State Chief Justices. State judges argued that the
Rule as drafted offended principles of federalism and comity, by superseding state law of
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privilege waiver, even for disclosures that are made initially in state proceedings — and

even when the disclosed material is then offered in a state proceeding (the so-called
"state-to-state" problem). In response to these objections, the Advisory Committee voted
unanimously to scale back the Rule, so that it would not cover the "state-to-state"
problem. Under the current proposal state courts are bound by the Federal Rule only

when a disclosure is made at the federal level and the disclosed communication or
information is later offered in a state proceeding (the so-called "federal-to-state"

problem).
During the public comment period on the scaled-back mle, the Advisory
Committee received many requests from lawyers and lawyer groups to return to the

original draft and provide a uniform mle of privilege waiver that would bind both state
and federal courts, for disclosures made in either state or federal proceedings. These
comments expressed the concern that if states were not bound by a uniform federal mle

on privilege waiver, the protections afforded by Rule 502 would be undermined; parties
and their lawyers might not be able to rely on the protections of the Rule, for fear that a
state law would find a waiver even though the Federal Rule would not.

The Advisory Committee determined that these comments raised a legitimate
concern, but decided not to extend Rule 502 to govern a state court's determination of
waiver with respect to disclosures made in state proceedings. The Committee relied on

the following considerations:
• Rule 502 is located in the Federal Rules of Evidence, a body of rules
determining the admissibility of evidence in federal proceedings. Parties in
a state proceeding determining the effect of a disclosure made in that
proceeding or in other state courts would be unlikely to look to the Federal
Rules of Evidence for the answer.
• In the Advisory Committee's view, Rule 502, as proposed herein, does

fulfill its primary goal of reducing the costs of discovery in federal
proceedings. Rule 502 by its terms governs state courts with regard to the
effect of disclosures initially made in federal proceedings or to federal
offices or agencies. Parties and their lawyers in federal proceedings can

therefore predict the consequences of disclosure by referring to Rule 502;
there is no possibility that a state court could find a waiver when Rule 502
would not, when the disclosure is initially made at the federal level.
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.

The Judicial Conference has no position on the merits of separate legislation to
cover the problem of waiver of privilege and work product when the disclosure is made at
the state level and the consequence is to be determined in a state court.

2) Other applications of Rule 502 to state court proceedings. Although
disclosures made in state court proceedings and later offered in state proceedings would
not be covered, Rule 502 would have an effect on state court proceedings where the

disclosure is initially made in a federal proceeding.or to a federal office or agency. Most
importantly, state courts in such circumstances would be bound by federal protection
orders. The other protections against waiver in Rule 502 — against mistaken disclosure

and subject matter waiver — would also bind state courts as to disclosures initially made
at the federal level. The Rule, as submitted, specifically provides that it applies to state
proceedings under the circumstances set out in the Rule. This protection is needed,

otherwise parties could not rely on Rule 502 even as to federal disclosures, for fear that a
state court would find waiver even when a federal court would not.

3) Disclosures made in state proceedings and offered in a subsequent federal
proceeding. Earlier drafts of proposed Rule 502 did not determine the question of what
rule would apply when a disclosure is made in state court and the waiver determination is
to be made in a subsequent federal proceeding. Proposed Rule 502 as submitted herein

provides that all of the provisions of Rule 502 apply unless the state law of privilege is
more protective (less likely to find waiver) than the federal law. The Advisory
Committee detennined that this solution best preserved federal interests in protecting
against waiver, and also provided appropriate respect for state attempts to give greater
protection to communications and information covered by the attomey-client privilege or
work-product doctrine.

4) Selective waiver. At the suggestion of the House Judiciary Committee Chair,
the Advisory Committee considered a mle that would allow persons and entities to •
cooperate with government agencies without waiving all privileges as to other parties in
subsequent litigation. Such a rule is known as a "selective waiver" mle, meaning that
disclosure of protected communications or information to the government waives the
protection only selectively — to the government — and not to any other person or entity.
The selective waiver provision proved to be very controversial. The Advisory

Committee detennined that it would not propose adoption of a selective waiver provision;
but in light of the request from the House Judiciary Committee, the Advisory Committee
did prepare language for a selective waiver provision should Congress decide to proceed.
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The draft language for a selective waiver provision is available on request.

Conclusion

Proposed Rule 502 is respectfully submitted for consideration by Congress as a
mle that will effectively limit the skyrocketing costs of discovery. Members of the
Standing Committee, the Advisory Committee, as well as their reporters and consultants,
are ready to assist Congress in any way it sees fit.

Sincerely,

Lee H. Rosenthal
Chair, Committee on Rules
of Practice and Procedure
Enclosure
ec: Members, Senate Committee on the Judiciary
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