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PREFACE 

 Petitioners, James Menendez and Crary Buchanan, P.A. (“defendants”), seek 

review of Bellezza v. Menendez, et al., 44 Fla. L. Weekly D1238 (Fla. 4th DCA 

2019).1 The decision reverses and remands Respondent, Frank Bellezza’s 

(“plaintiff”), negligence action for a new trial. 

 
STATEMENT OF THE CASE AND FACTS 

 The Fourth District determined whether evidence of the financial relationship 

between a plaintiff’s attorney and his treating physicians was admissible at trial, after 

this Court’s decision in Worley v. Central Florida Young Men's Christian Ass'n, 228 

So.3d 18 (Fla. 2017) held such evidence is privileged and not discoverable. (A:8-9) 

Within this issue, the Fourth District also determined whether a party’s attorney can 

be made a witness against her own client as a witness with the most knowledge 

pursuant to Florida Rule of Civil Procedure 1.310(b)(6). (A:9) 

 During discovery, pre-Worley, the Defendants sought information regarding 

the financial relationship between the Plaintiff’s attorney and his treating physicians, 

including records of payments made between the Plaintiff’s attorney’s law firm and 

the treating physicians, as well as letters of protection. (A:4-5) Plaintiff objected on 

                                                           
1 The citations to the Fourth District’s decision are to the slip opinion in the 
Appendix to Petitioners’ Jurisdictional Brief (A:___). 
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the basis that the information was protected by attorney-client privilege, but the trial 

court compelled the production. (A:5)  

Although Plaintiff’s cousin testified Plaintiff told him he was referred to his 

orthopedic surgeon by his attorney, Plaintiff testified he did not recall who referred 

him to his doctors, or telling anyone who referred him to his doctors.2 (A:6; A:9, 

n.2) Prior to trial, Plaintiff moved in limine to preclude the admission of the 

financial relationship evidence based on this Court’s decision in Worley. (A:5) The 

trial court denied the motion. (A:5) 

The trial court also compelled the deposition testimony of Plaintiff’s attorney 

as the witness with the most knowledge regarding the financial relationship 

discovery. (A:9) Here, Plaintiff’s attorney was “forced to testify regarding her trust 

account, payments made to the treating physicians, and her personal relationships 

with these physicians…to the prejudice of her own client.” (A:9) The trial court 

subsequently allowed Plaintiff’s attorney to be called as a witness at trial where she 

was again questioned about the letters of protection, her name appearing on the 

Plaintiff’s medical records, the amount of money paid by her firm’s trust accounts 

to the different treating physicians over the course of five years, her personal 

relationships with some of the doctors, and whether she refers clients to the 

                                                           
2 Petitioners claim “it was undisputed that the Plaintiff told his cousin that he was 
referred to his doctors by his attorney.” (Pet. Jurisdictional Brief, p.6) Respondent 
disagrees with this characterization of the facts.  
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physicians or negotiates bills with them. (A:4; A:9) The Plaintiff’s attorney’s 

testimony became the central focus of the defense at trial and allowed the Defendants 

to argue the Plaintiff’s attorney essentially created the lawsuit. (A:9) 

On appeal, the Plaintiff argued he was entitled to a new trial because the trial 

court erred in admitting attorney-client privileged evidence in violation of Worley.3 

(A:4) The Fourth District reversed and remanded for a new trial, holding that 

“Worley prohibits the discovery and admission of attorney-client privileged 

information concerning the relationship between the plaintiff’s attorney and the 

treating physicians, and the financial information concerning that relationship.” 

(A:10) The Fourth District addressed the purported waiver of privilege by Plaintiff 

by way of a footnote explaining that even if Plaintiff waived one privileged 

communication regarding the referral to his orthopedic surgeon, he did not waive 

the privilege as to his other treating physicians or his attorney’s trust account 

information. (A:9, n.2) 

  

                                                           
3 The Plaintiff also argued the trial court erred in excluding similar financial 
relationship evidence pertaining to the defendant law firm’s relationship with the 
Plaintiff’s treating physicians. (A:4) The Fourth District agreed this, too, was error 
but did not reverse on this basis having held such financial relationship evidence is 
privileged. (A:9-10) 
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SUMMARY OF THE ARGUMENT 

 This Court should deny jurisdiction. The Fourth District’s decision applies the 

unremarkable rule of law that a treating physician is subject to discovery and 

impeachment regarding potential bias. Applying Worley, however, the Fourth 

District decision also recognizes that (1) a treating physician is not the same as a 

retained expert, and thus, is not subject to Boecher discovery; and (2) the permissible 

scope of bias discovery does not include documents pertaining to agreements and 

payments between a plaintiff’s attorney’s law firm and treating physicians. None of 

the cases cited by Petitioners are in actual conflict with the above.  

 Nor is there express and direct conflict between the cases cited by Petitioners 

and the Fourth District’s holding that it was error for the trial court to compel 

plaintiff’s counsel to become a witness against her own client in deposition and at 

trial. Here, the Fourth District applied the same rule of law announced in the 

purported conflict cases cited by Petitioners – that is, a corporation asked to produce 

a witness having knowledge on a specific topic has the prerogative to select and 

prepare a witness of its choosing. And the Fourth District did not apply the rule 

differently under facts substantially similar to those in the alleged conflict cases.  
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ARGUMENT 

POINT I 

THERE IS NO CONFLICT JURISDICTION WITH 
RESPECT TO FINANCIAL RELATIONSHIP 
EVIDENCE BECAUSE ALL OF THE AUTHORITY 
CITED BY PETITIONERS IS RECONCILABLE WITH 
THE FOURTH DISTRICT’S DECISION. 

 
 This Court has discretion only to review decisions that expressly and directly 

conflict with the decisions of this Court or another district court of appeal. See Art. 

V, § 3(b)(3), Fla. Const.; Jenkins v. State, 385 So. 2d 1356, 1359 (Fla. 1980). Express 

and direct conflict exists where the decision: (1) announces a rule of law conflicting 

with a rule previously announced by this Court, or (2) applies the rule of law to a 

case with substantially similar facts, but reaches a different result. See Aravena v. 

Miami-Dade County, 928 So. 2d 1163, 1166-67 (Fla. 2006) (explaining conflict 

exists when the holdings of two decisions “are irreconcilable” because they “reached 

the opposite result” despite similar facts). Petitioners simply reargue the merits of 

the case and fail to establish conflict. This Court should deny review. 

 Petitioners first contend the decision conflicts with the Third District’s 

decision in Flores v. Miami-Dade County, 787 So. 2d 955 (Fla. 3d DCA 2001). 

There, the Third District addressed whether it was proper for the defendant to cross-

examine the plaintiff’s “treating physician and trial expert” about an agreement 

whereby the physician and plaintiff’s previous counsel would refer each other cases, 
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that they shared a “runner” who would recruit clients for the attorney and patients 

for the doctor, and that the doctor had paid the runner money for patients over a 

period of time. Id. at 957. 

 Flores presents the same rule of law regarding establishing witness bias, 

applied to materially different facts. As such, there is no conflict. In Flores, the Third 

District held an expert witness’ credibility can be attacked by all methods 

permissible under section 90.608. Id. The witness himself was cross-examined 

regarding his referral relationship with the attorney and the shared runner, and this 

was allowed. Id. In this case, the Fourth District outlined various means by which 

the potential bias of a treating physician can be properly established under Worley. 

(A:8) However, the Fourth District went on to deal with facts in this case which are 

categorically different from those in Flores – namely, the trial court admitting into 

evidence documents and testimony (including from Plaintiff’s counsel herself) 

pertaining to payments made from the attorney’s law firm’s trust account and letters 

of protection between the law firm and the physicians. (A:8)  

Morgan, Colling & Gilbert, P.A. v. Pope, 798 So. 2d 1 (Fla. 2d DCA 2001) is 

just as easily distinguished, and thus, not a source of conflict. In Morgan, Colling, a 

plaintiff’s attorney’s law firm was compelled to produce records of its payments to 

two retained experts over the course of three years regarding its financial 

relationship with those experts after the experts were deposed and could not provide 



7 

sufficient information regarding same. Id. at 2. The Second District denied certiorari 

relief because the discovery was akin to that which is allowed under Allstate 

Insurance Co. v. Boecher, 733 So.2d 993 (Fla.1999).  

Per this Court’s decision in Worley, which is central to the Fourth District’s 

opinion in the present case, treating physicians are not to be treated the same as 

retained experts, and Boecher does not apply to the subject discovery. 228 So. 3d at 

22-23. Morgan, Colling, presents a separate rule of law and materially different 

facts. There is no conflict here.  

Nor is there conflict between the Fourth District’s decision and Springer v. 

West, 769 So. 2d 1068 (Fla. 5th DCA 2000), which, like Morgan, Colling, travelled 

under Boecher. The issue in Springer was whether Boecher discovery regarding the 

relationship between defendant’s retained trial expert and his insurance carrier could 

be sought directly from the defendant. Id. at 1069. Because the present case does not 

involve Boecher or a retained expert, Springer cannot be the basis for conflict 

jurisdiction.  

Finally, Petitioners outline distinctions between Worley and the Fourth 

District’s decision in an effort to show misapplication of Worley. (Pet. Jurisdictional 

Brief, pp.5-7) In sum, Petitioners assert that (1) unlike the Worley plaintiff, Bellezza 

waived all attorney-client privilege, and (2) the documents produced in this case did 

not list client information.  However, as explained herein, the Fourth District’s 
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decision does not find a wholesale waiver of attorney-client privilege by Plaintiff. 

Furthermore, Worley involved much more than just an analysis of attorney client 

privilege; Worley expressly held that Boecher discovery was not permissible in the 

context of a treating physicians “financial relationship” with an attorney’s law firm. 

228 So. 3d at 22-23. Having found Boecher inapplicable, Worley disapproved of 

decisions involving the same discovery ordered in this case. Id. at 23. Because the 

Fourth District’s decision is a sound application of Worley, the distinctions made by 

Petitioners do not create conflict jurisdiction.  

POINT II 

THERE IS NO CONFLICT JURISDICTION AS TO 
COMPELLING PLAINTIFF’S ATTORNEY TO 
BECOME A WITNESS AGAINST HER OWN CLIENT. 

 
Petitioners assert the Fourth District’s decision directly and expressly 

conflicts with Sybac Solar, GMBH v. 6th St. Solar Energy Park of Gainesville, LLC, 

217 So. 3d 1068 (Fla. 2d DCA 2017) insofar as the Fourth District held the trial court 

erred in compelling plaintiff’s attorney to testify as the witness with the most 

knowledge regarding the financial relationship evidence under Florida Rule of Civil 

Procedure 1.310(b)(6).  

Far from presenting express and direct conflict, Sybac Solar actually supports 

the Fourth District’s decision. Sybac Solar reiterates that a corporation is not 

required to designate the witness with the most knowledge, but is free to designate 
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whomever and must simply prepare the designated witness to testify regarding the 

designated subject matter. Id. at 1071. The Court goes on to explain that the 

corporation does not have “sole control” over which of its officials may be deposed. 

The decision cites a committee note to Federal Rule of Civil Procedure 30(b)(6) 

which provides, in part, “[i]f the examining party believes that certain officials who 

have not testified pursuant to this subdivision have added information, he may 

depose them.” Id. at 1071. 

Thus, even Sybac Solar anticipates the examining party will begin its quest 

for information with the corporation’s designated witness. If, however, that witness 

has insufficient information or identifies other individuals with information, the 

examining party may proceed with specific requests. This is precisely what 

warranted the depositions of hand-picked corporate officials in Racetrac Petroleum, 

Inc. v. Sewell, 150 So. 3d 1247 (Fla. 3d DCA 2014), relied on by Sybac Solar. See 

150 So. 3d at 1248. 

The Fourth District’s decision simply does not conflict with either Sybac Solar 

or Racetrac Petroleum. To the contrary, the decision upholds the rule of law 

announced in those cases, which allows the corporation providing a witness to 

designate and prepare a witness of its choosing. The Fourth District’s decision 

recognized the trial court had denied that prerogative to the corporation in this case, 

(to wit, the Plaintiff’s attorney’s law firm) when it forced the law firm to produce 
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Plaintiff’s attorney herself as a witness. Thus, Sybac Solar or Racetrac Petroleum 

do not support conflict jurisdiction in this matter.  

 

CONCLUSION 

Based on the foregoing, this Court should deny jurisdiction because the Fourth 

District’s decision does not expressly and directly conflict with a case from another 

district or from this Court.  
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