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PRELIMINARY STATEMENT 

The Defendants/Appellees below, James Menendez and Crary Buchanan, 

P.A., invoke the discretionary jurisdiction of this Court to review the decision of 

the Fourth District Court of Appeal reversing a final judgment issued in the Circuit 

Court of the Nineteenth Judicial Circuit. The decision of the Fourth District Court 

of Appeal is attached hereto as an Appendix. 1 

STATEMENT OF THE CASE AND FACTS 

This case arises from a collision between the Defendant law firm's vehicle, 

driven by one of its employees, and the Plaintiff who was walking his bicycle 

along the street. [App. 4]. 

The Plaintiff filed a negligence lawsuit against the Defendants seeking 

damages for bodily injury. During discovery, it was revealed that the Plaintiff told 

his cousin that his attorney had referred him to his doctors [App. 4]. During 

discovery, the Defendants requested information regarding the financial 

relationship between the Plaintiffs attorney and his treating physicians. [App. 4-5]. 

The trial court found the request did not seek information protected by the 

attorney-client privilege and permitted Defendants to obtain the following items: 

1 Citations to the Appendix will be referred to as "App." followed by the 
appropriate PDF page number of the Appendix as provided in the Index to the 
Appendix. 
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1. Records of payments made between Plaintiffs attorney's firm and the 
treating physicians, including letters of protection. [App. 5]. 

At trial, the Defendants called Plaintiffs counsel and questioned her about 

the letters of protection, her name appearing on the Plaintiffs medical records, and 

the amount of money paid by her firm's trust account to the treating physicians 

over the course of five years. [App. 7]. At the conclusion of the trial, the jury 

returned a verdict placing 57.5% of fault on Plaintiff. [App. 7]. Plaintiff then filed 

a Motion for New Trial, which was denied. [App. 7]. 

On appeal, the Fourth DCA reversed. In its Opinion, the Fourth DCA relied 

upon this Court's decision in Worley v. Central Florida Young Men's Christian 

Ass 'n., 228 So. 3d 18, (Fla. 2017), to find that the information admitted at trial 

regarding the financial relationship between the plaintiffs law firm and the 

plaintiffs treating physicians was not admissible because it was protected by 

attorney-client privilege. [App. 8-9]. Additionally, the Fourth DCA held that the 

trial court erred in "compelling" plaintiffs counsel to testify at trial. [App. 9]. 

SUMMARY OF THE ARGUMENT 

The Fourth DCA's decision regarding admissibility of the financial bias 

evidence expressly and directly conflicts with the decisions in Flores v. Miami-

Dade Cnty., 787 So. 2d 955, 958-59 (Fla. 3d DCA 2001), Morgan, Colling & 
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Gilbert, P.A. v. Pope, 798 So. 2d 1 (Fla. 2nd DCA 2001 ), and Springer v. West, 

769 So. 2d 1068, 1069 (Fla. 5th DCA 2000). 

Additionally, the Fourth DCA's decision regarding the trial court 

"compelling" Plaintiffs attorney to testify conflicts with the Second DCA's 

decision in Sybac Solar, GMBH v. 6th Street Solar Energy Park of Gainesville, 

LLC, 217 So. 3d 1068 (Fla. 2nd DCA 2017), and the Third DCA's decision in 

Racetrac Petroleum, Inc. v. Sewell, 150 So. 3d 1247, 1252 (Fla. 3rd DCA 2014). 

ARGUMENT 

I. The district court's decision finding the financial bias evidence 
inadmissible is in conflict with the decisions of other District Courts 
regarding bias evidence 

The Fourth DCA's decision finding that the trial court erred in permitting 

the introduction of bias evidence pertaining to the financial relationship between 

the Plaintiffs physicians and the Plaintiffs attorney expressly and directly 

conflicts with decisions by the Second, Third, and Fifth DCA's regarding 

discovery on bias. 

The evidence code allows a party to attack a witness's credibility based on 

bias. § 90.608(2), Fla Stat. (2015). The existence of a referral relationship is clearly 

a permissible ground for impeaching a doctor. See Flores v. Miami-Dade Cnty., 
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787 So. 2d 955, 958-59 (Fla. 3d DCA 2001) (holding that trial court properly 

allowed defendant to cross-examine plaintiffs treating physician regarding 

referrals in that case, as well as in other cases). 

In Flores, the Third DCA held that it was proper for the defendant to cross

examine the plaintiffs treating physician regarding a referral relationship with 

plaintiffs counsel. Id. at 958. The court noted that this cross-examination was 

permissible to show bias towards testifying favorably to the plaintiff. Id. 

Additionally, the court held that the doctor could be questioned about the referral 

relationship, in general, not just as it pertained to that particular case. Id. The court 

noted that there "must be reasonable latitude for inquiry about the extent of an 

expert's alignment with one side, or another, of litigation practice." Id Such 

inquiry is permissible on the issue of bias. Id. at 959. 

The Second and Fifth DCA's have also held that the financial relationship 

between a treating doctor and the plaintiffs attorneys in present and past cases 

creates the potential for bias and discovery pertaining to such a relationship is 

permissible. See Morgan, Colling & Gilbert, P.A. v. Pope, 798 So. 2d I, 3 (Fla. 2d 

DCA 2001); Springer v. West, 769 So. 2d 1068, 1069 (Fla. 5th DCA 2000). "The 

information is relevant to the witnesses' bias and will enhance the truth seeking 

function and fairness of the trial, as intended by Boecher." Springer at 1069. 
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In Morgan, Colling, the law firm represented the plaintiff in a medical 

malpractice action against the defendant. Id. at 2. During litigation, the plaintiff 

disclosed two medical expert witnesses. Id. During the doctors' depositions, 

neither was able to provide sufficient information regarding its financial 

relationship with the firm. Id. The defendants then sought such information directly 

from the firm. The circuit court ordered the firm to produce documentation 

regarding the financial relationship. Id. On the firm's petition for certiorari, the 

Second DCA held that the information sought was relevant to the defendant's 

efforts to demonstrate witness bias. Id. The court stated that "a witness's financial 

incentive to continue an advantageous association is no less applicable to an 

attorney who hires the witness than to a party who does the same thing and, in 

either instance, could indicate a degree of bias not immediately apparent to a jury." 

Id. at 3. The Second DCA denied certiorari review, stating that the circuit court's 

order "conforms to the trend insuring fairness in the jury trial process by permitting 

discovery of a financial relationship between a witness and a party or 

representative." Id. 

Additionally, the Fourth DCA's reliance on Worley to hold that it was an 

abuse of discretion for the trial court to admit financial bias evidence, is misplaced. 

Worley holds that attorney-client privilege precludes defense counsel from asking a 
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plaintiff if he was referred to his physician by his attorney. Worley, 228 So. 3d at 

24. In reaching that conclusion, Worley suggests that discovery of financial ties 

between a plaintifr s counsel and the plaintiffs doctors might reveal privileged 

attorney-client information. Id. at 24. However, Worley recognized that the 

financial bias discovery can be allowed if the privilege has already been waived. 

Id. at 23-24. In Worley, the court pointed out that the attorney-client privilege had 

not been waived. Id. at 20-21. Indeed, it had been repeatedly asserted. Id. 

In the case at hand, it was undisputed that the Plaintiff told his cousin that he 

was referred to his doctors by his attorney. [App. 6]. Therefore, information 

regarding the referral relationship was previously disclosed by the Plaintiff, 

thereby waiving the privilege with respect to the referral relationship. If a plaintiff 

choses to waive the attorney-client privilege (as he did in this case), then Worley 

does not prevent the plaintiffs statements from being admissible. Worley 

recognized that a treating physician is subject to impeachment based upon bias. Id. 

at 23. 

Additionally, the discovery in Worley specifically sought documents which 

reflected client names, and the fact that a client was referred to a physician. Id. at 

21. Specifically, the documents sought in Worley included: 

I . Complete copies of any and all documents reflecting formal or 
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informal agreements, arrangements, or understandings regarding the 

billing for patients or any direct or indirect referral or a client by any 

attorney ... 

2. The names of any and all cases (including plaintiff, defendant, and 

case number) where a client was referred directly or indirectly by any 

attorney ... 

Id. at 21. 

Thus, the discovery would have revealed attorney-client communications where 

the attorney referred the client to the treating physician. 

The discovery sought in this case did not require the attorney to reveal any 

client names, or the fact that any clients were referred to the physicians. The 

discovery sought only dollar amounts of money transferred from the attorney's 

office to the physicians' office during a specified time period. This information 

did not reveal any attorney-client communications. 

The district court's decision in this case directly and expressly conflicts with 

the above referenced decisions from the Second, Third, and Fifth DCA's, 

regarding discovery pertaining to bias. This Court has jurisdiction to review the 

district court's decision based upon conflict with the above referenced decisions. 
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II. The district court's decision finding that it was error to order 
Plaintiffs counsel to testify as the corporate representative with 
knowledge of her law firm's payments to the plaintiffs treating 
physicians is in conflict with Sybac Solar. 

The district court's Opinion states that it was error to order Plaintiffs 

counsel to testify as the corporate representative of her law firm, despite the fact 

that she was initially identified as the appropriate witness, because someone else 

was subsequently identified as an alternative. [App. 9]. 

The Opinion is in conflict with the decision in Sybac Solar, which provides 

that a party can request to depose a specific corporate representative and it is 

within the trial court's discretion to allow that specific person to testify. Id. at 1072 

("The depositing party's request to depose a specific corporate representative is 

subject to the circuit court's discretion to issue a protective order.") 

In Sybac Solar, the Second DCA held that while a deposing party does not 

have unilateral authority to select the corporate representative who will testify on 

behalf of a corporation, it can request to depose a specific corporate representative. 

Id. at 1072. Such a request is subject to the court's discretion to issue a protective 

order. Id. 

Here, defendant requested to depose the Plaintiffs attorney regarding the 
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financial relationship between the firm and the Plaintiffs treating physicians. 

[App. 5]. The Plaintiffs attorney was initially identified as the appropriate person 

to testify regarding the firm's financial records. [App. 9]. The firm subsequently 

identified an alternative person who could testify. [App. 9]. However, the trial 

court ordered the Plaintiffs attorney to be the one to testify. [App. 9]. 

The district court's Opinion also relies on Florida Rule of Civil Procedure 

1.31 O(b )( 6), to assert that it was error to order counsel to testify. However, the 

Opinion ignores the fact that Rule 1.31 O(b )( 6) expressly provides that the 

procedure outlined in the rule is not exclusive, and does not preclude the taking of 

a deposition by any other procedure. Racetrac Petroleum, Inc. v. Sewell, 150 So. 

3d 1247, 1252 (Fla. 3rd DCA 2014). The rule "contemplates the ability of a party 

to take additional depositions of corporate representatives, albeit subject to all 

general discovery provisions of rule 1.280." Id. 

The district court's decision finding that it was error for the trial court to 

order plaintiffs counsel to testify is in conflict with the Second DCA' s decision in 

Sybac Solar and the Third DCA' s decision in Racetrac Petroleum. 

CONCLUSION 

For the reasons stated above, Petitioner respectfully requests that this 

Honorable Court accept jurisdiction and consider this case on its merits. 
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