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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION
Civil Action No.: 9:14-cv-304-SB

ContraVest, Inc., ContraVest Construction
Company, and Plantation Point Horizontal
Property Regime Owners Association, Inc.
As Assignee
Plaintiffs,
vs.

)
)
)
)
)
)
)
Mt. Hawley Insurance Company
)
)
Defendant.
)
____________________________________)

ANSWER & COUNTERCLAIM

Mt. Hawley Insurance Company (“Mt. Hawley”), by and through its undersigned counsel,
answers the Complaint of the Plaintiffs Plantation Point Horizontal Property Regime Owners
Association, Inc. (“PPPRO”) ContraVest, Inc., and ContraVest Construction Company
(collectively referred to as “ContraVest”) and brings its Counterclaim as follows:
1. Each and every allegation not specifically admitted or otherwise explained herein is denied.
2. Mt. Hawley admits the allegations of paragraph 1 on information and belief.
3. In response to the allegations of paragraph 2, Mt. Hawley admits on information and belief
that PPPRO is a South Carolina corporation organized pursuant to the South Carolina
Property Regime Act and that it purports to hold a judgment against and assignment of
rights from ContraVest.
4. In response the allegations of paragraph 3, Mt. Hawley responds that it is an insurance
company organized and existing under the laws of the State of Illinois with its principal
place of business in the State of Illinois.
5. In response to the allegations of paragraph 4, Mt. Hawley responds that it is a surplus lines
carrier and does issue policies in Florida and South Carolina.
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6. Mt. Hawley admits the allegations of paragraphs 5 and 6.
7. In response to paragraph 7, Mt. Hawley states there is a controversy over coverage related
to the Plantation Point Project in Beaufort County, South Carolina.
8. In response to the allegations of paragraph 8, Mt. Hawley alleges that jurisdiction is proper
in the United States District Court for the District of South Carolina.
9. In response to paragraph 9, Mt. Hawley hereby repeats and realleges the foregoing
responses as if fully restated herein.
10. In response to the allegations of paragraph 10, Mt. Hawley admits PPPRO filed suit
September 16, 2011 and further responds that the action speaks for itself.
11. In response to the allegations of paragraph 11, Mt. Hawley admits “Exhibit 1” is the Fifth
Amended Complaint and further responds that the action speaks for itself.
12. In response to the allegations of paragraph 12, Mt. Hawley denies all available underlying
coverage has been exhausted and demands strict proof thereof. Mt. Hawley further denies
that it has any duty to defend or indemnify Plaintiffs.
13. Mt. Hawley denies the allegations of paragraph 13.
14. In response to the allegations of paragraph 14, Mt. Hawley admits only that ContraVest
made demand for coverage and denies the remaining allegations.
15. In response to the allegations of paragraph 15, Mt. Hawley admits that it did not contribute
to the defense or indemnity. The remaining allegations of paragraph 15 are denied.
16. In response to the allegations of paragraph 16, Mt. Hawley admits ContraVest made
demand on Mt. Hawley. The remaining allegations of paragraph 16 are denied.
17. In response to the allegations of paragraph 17, Mt. Hawley admits that its counsel sent the
letter attached as Exhibit 2 to Plaintiffs’ complaint. The remaining allegations of paragraph
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17 are denied.
18. In response to the allegations of paragraph 18, Mt. Hawley, on information and belief,
admits ContraVest confessed judgment to PPPRO and assigned its right to make a claim
against Mt. Hawley to PPPRO. The remaining allegations of paragraph 18 are denied. In
further response, Mt. Hawley craves reference to the confession of judgment and settlement
documents themselves.
19. Mt. Hawley denies the allegations of paragraphs 19, 20, 21, and 22.
20. In response to the allegations of paragraph 23, Mt. Hawley admits that it received
premiums from ContraVest. The remaining allegations of paragraph 23 are denied.
PLAINTIFFS’ CLAIM FOR DECLARATIVE RELIEF
21. In response to paragraph 24, Mt. Hawley hereby repeats and realleges the foregoing
responses as if fully restated herein.
22. In response to the allegations of paragraph 25, Mt. Hawley admits that Plaintiffs claim to
bring this action against Mt. Hawley pursuant to S.C. Code Ann. §15-53-10, et seq.
23. Mt. Hawley admits the allegations of paragraph 26.
24. In response to the allegations of paragraph 27, Mt. Hawley admits that Plaintiffs contend
Mt. Hawley has a duty to defend and indemnify with regard to the underlying action, but
denies any such duties are owed.
25. In response to the allegations of paragraph 28, Mt. Hawley states that ContraVest purported
to assign its claims to PPPRO and that PPPRO claims an interest in this proceeding.
26. Mt. Hawley denies the allegations of paragraphs 29 and 30.
PLAINTIFFS’ CLAIM FOR BAD FAITH
27. In response to paragraph 31, Mt. Hawley hereby repeats and realleges the foregoing
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responses as if fully restated herein.
28. Mt. Hawley admits the allegations of paragraphs 32 and 33.
29. Mt. Hawley denies the allegations of paragraphs 34, 35, 36, 37 and 38, including all
subparts.
PLAINTIFFS’ CLAIM FOR BREACH OF CONTRACT
30. In response to paragraph 39, Mt. Hawley hereby repeats and realleges the foregoing
responses as if fully restated herein.
31. Mt. Hawley admits the allegations of paragraph 40.
32. In response to the allegations of paragraph 41, Mt. Hawley responds that the policies do
contain the “Ultimate net loss” provision as quoted by Plaintiffs. Mt. Hawley further
responds that coverage is subject to all applicable provisions of the excess policies and
craves reference to the policies themselves.
33. Mt. Hawley denies the allegations of paragraph 42.
34. Mt. Hawley admits the allegations of paragraph 43.
35. Mt. Hawley denies the allegations of paragraphs 44, 45, and 46.
PLAINTIFFS’ CLAIM FOR UNJUST ENRICHMENT
36. In response to paragraph 47, Mt. Hawley hereby repeats and realleges the foregoing
responses as if fully restated herein.
37. In response to the allegations of paragraph 48, Mt. Hawley admits that it charged premium
and was paid for the risk for which there was application for coverage.
38. Mt. Hawley denies the allegations of paragraph 49.
FOR A SECOND DEFENSE
39. Plaintiffs have not alleged facts sufficient to state a claim against Mt. Hawley upon which
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relief can be granted.
FOR A THIRD DEFENSE
40. The complaint is barred in whole or in part by the terms, conditions, limitations, and/or
exclusions contained in Mt. Hawley excess insurance contract number MXL0356978,
excess insurance contract number MXL0359180, excess insurance contract number
MXL0359627, and excess insurance contract number MXL0265074.
FOR A FOURTH DEFENSE
41. The coverage afforded under each of the Mt. Hawley excess insurance contracts, except
where provisions to the contrary appear therein, are each subject to all of the conditions,
agreements, exclusions and limitations of and shall follow the "underlying insurance" in
all respects. To the extent, therefore, that any liability, loss, damage or obligation is not
covered under the terms of the "underlying insurance," such would not be covered under
the terms of the Mt. Hawley excess insurance contracts.
FOR A FIFTH DEFENSE
42. Plaintiffs have failed to allege facts sufficient to impose any duty on Mt. Hawley's part to
defend ContraVest pursuant to the Mt. Hawley excess insurance contracts in the
Underlying Action. The Mt. Hawley excess insurance contracts do not obligate Mt. Hawley
to assume charge of, or to participate in, the settlement or defense of any claim made, or
suit brought, or proceedings instituted, against the insured.
FOR A SIXTH DEFENSE
43. Plaintiffs have failed to allege facts sufficient to impose any duty on Mt. Hawley's part to
indemnify Plaintiffs for any claims made against it in the Underlying Action pursuant to
the Mt. Hawley excess insurance contracts. There exists no underlying judgment,
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settlement or other obligation upon which any indemnity obligation could be premised, in
an amount in excess of all underlying, primary and other, nor has coverage been established
for any such liabilities.
FOR A SEVENTH DEFENSE
44. Under the Mt. Hawley excess insurance contracts, Mt. Hawley agreed to pay on behalf of
the insured the insured’s “ultimate net loss” subject to all terms, conditions, limitations,
and exclusions of the contracts. “Ultimate net loss” is defined as “all sums actually paid,
or which the insured is legally obligated to pay, as damages in satisfaction of claims or
suits for which insurance is afforded under this policy, after proper deduction for all
recoveries or salvage.” There is no coverage under the Mt. Hawley excess insurance
contracts to the extent the Complaint is premised on coverage that does not come within
the scope of the coverage grant or satisfy the definition of ultimate net loss.
FOR AN EIGHTH DEFENSE
45. The Mt. Hawley excess insurance contracts apply only in excess of all underlying, primary
and other insurance. There is no coverage under the Mt. Hawley excess insurance contracts
unless and until all underlying, primary and other insurance has been exhausted by payment
of the limits of liability of such insurance.
FOR A NINTH DEFENSE
46. The Mt. Hawley excess insurance contracts apply only to "ultimate net loss" if such loss
results from an "occurrence" that takes place during the policy period. There is no coverage
to the extent the underlying loss arises from any cause that is not an "occurrence" or takes
place prior to or subsequent to any Mt. Hawley policy period. The underlying Axis policies
define "occurrence" to mean "an accident, including continuous or repeated exposure to
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substantially the same general harmful conditions."
FOR A TENTH DEFENSE
47. The Mt. Hawley excess insurance contracts apply only to liability resulting from "property
damage" that occurs during the policy period, per the terms of the underlying insurance.
There is no coverage to the extent the underlying loss is not caused by "property damage"
as that term is defined in the insurance contracts, or to the extent that any damage takes
place prior to or subsequent to any Mt. Hawley policy period.
FOR AN ELEVENTH DEFENSE
48. The Mt. Hawley excess insurance contracts do not apply to any liability for property
damage to real property owned or occupied by or rented to an insured, used by an insured,
or in the care, custody or control of an insured or as to which an insured is for any purpose
exercising physical control.
FOR A TWELFTH DEFENSE
49. The Mt. Hawley excess insurance contracts do not apply to any liability for property
damage to the extent such is excluded under any of the business risk and related exclusions
contained in the underlying Axis insurance contract that may apply (including exclusions
j ("Damage to Property"), k ("Damage to Your Product"), l ("Damage to your Work", m
("Damage to Impaired Property or Property Not Physically Injured"), & n ("recall of
Products, Work or Impaired Property"), as set forth and defined thereunder). Likewise, the
Mt. Hawley excess insurance contracts exclude coverage to the extent the Axis underlying
insurance so provides, for "contractual liability" (exclusion b, as set forth and defined
thereunder).
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FOR A THIRTEENTH DEFENSE
50. The Mt. Hawley excess insurance contracts do not apply to any liability for property
damage to the extent such is excluded under any of the exclusionary endorsements
contained within the underlying Axis insurance contract that may apply. Exclusions found
on one or more of the underlying insurance contracts of Axis insurance include those for
"Fungi or Bacteria," "Exterior Insulation Finish Systems (EIFS)", and for "Known Injury
or Damage."
FOR A FOURTEENTH DEFENSE
51. The complaint is barred as, in breach of the excess insurance contracts, ContraVest
confessed judgment to PPPRO in the Underlying Action, despite having valid defenses to
PPPRO’s claims and despite its expert opinion regarding PPPRO’s damages.
FOR A FIFTEENTH DEFENSE
52. The complaint is barred to the extent that ContraVest failed to satisfy the conditions under
the Mt. Hawley excess insurance contracts.
FOR A SIXTEENTH DEFENSE
53. The complaint is barred, in whole or in part, to the extent that ContraVest negligently or
intentionally failed to disclose, concealed, or misrepresented facts that were material, and
that were known to the insured to be material, to the risks assumed by Mt. Hawley.
FOR A SEVENTEENTH DEFENSE
54. The Mt. Hawley excess insurance contracts require ContraVest to provide Mt. Hawley with
prompt written notice of an occurrence that may result in a claim under the written notice
of a claim or suit if a claim is made or a suit is brought against the insured and to cooperate
with Mt. Hawley in its investigation of the claim or suit. To the extent that ContraVest had
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notice of the Underlying Action and failed to give timely written notice to Mt. Hawley, no
coverage exists for the claims made in the Underlying Action.
FOR A EIGHTEENTH DEFENSE
55. To the extent that the insured failed to mitigate, minimize, or avoid any damages allegedly
sustained, recovery against Mt. Hawley, if any, must be reduced by that amount.
FOR A NINETEENTH DEFENSE
56. Each of the Mt. Hawley excess insurance contracts provides coverage, if at all, only up to
specified occurrence and/or aggregate limits. The contracts provide coverage for any
claims or losses referred to in the complaint, if at all, only to the extent of such limits.
FOR A TWENTIETH DEFENSE
57. The complaint is barred to the extent of any financial obligations or monetary payments
made by ContraVest or incurred on its behalf, without the consent of Mt. Hawley.
FOR A TWENTY-FIRST DEFENSE
58. The complaint is barred to the extent that Mt. Hawley’s subrogation rights in this matter
may have been impaired by the insured by the release of the Participating Insurers.
FOR A TWENTY-SECOND DEFENSE
59. The complaint is barred to the extent that Mt. Hawley’s obligations have been released,
waived, or otherwise discharged.
FOR A TWENTY-THIRD DEFENSE
60. Coverage under the Mt. Hawley excess insurance contracts may be barred in whole or in
part by the equitable doctrines of laches, unclean hands, waiver, and equitable estoppel. To
the extent that these equitable doctrines are applicable, the complaint is barred.
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FOR A TWENTY-FOURTH DEFENSE
61. To the extent that coverage, if any, is found under any of the Mt. Hawley excess insurance
contracts, Mt. Hawley is entitled to have such loss equitably apportioned among all insurers
and insurance contracts also affording coverage for such loss.
FOR A TWENTY-FIFTH DEFENSE
62. There is no coverage to the extent that some or all of PPPRO’s damages in the
Underlying Action are barred by the applicable statutes of limitations and/or repose.
FOR A TWENTY-EIGHTH DEFENSE AND BY WAY OF
COUNTERCLAIM FOR DECLARATORY RELIEF
63. This is an action for declaratory relief pursuant to 28 U.S.C. §§ 2201 and 2202 for the
purpose of determining an actual controversy between the parties.
64. This controversy involves the issue of insurance coverage availability for defects allegedly
arising out of the construction and development of units and common areas at Plantation
Point (“the Project”), a condominium community.
65. Construction of the Project by ContraVest as an apartment complex began in 1997 and was
completed in 1999. The apartment complex was thereafter converted to condominiums in
2005.
66. ContraVest was not involved in any way in the conversion from apartments to
condominiums.
67. PPPRO filed a lawsuit against, inter alia, ContraVest Construction Co. a/k/a ContraVest
Builders and ContraVest, Inc. (“ContraVest”) in the form of “Exhibit 1” to Plaintiffs’
Complaint. (the “Underlying Action”).
68. PPPRO entered into a settlement with ContraVest and alleged affiliates of ContraVest,
ContraVest Development Partners, LLC, ContraVest Management Company, Gerald
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Ogier, Mark Ogier, Steven Ogier, John Schaffer, and Center Contracting Company of
Central Florida, LLC, d/b/a ContraVest Builders (hereinafter “ContraVest Affiliates”).
69. PPPRO was paid a total of $3,300,000.00 by ContraVest’s participating insurers, as defined
in “Exhibit A” to this action in order to settle the claims stated in the Underlying Action.
“Exhibit A” is the Settlement Agreement entered into by PPPRO with ContraVest,
ContraVest’s Affiliates and participating insurers.
70. PPPRO performed some level of due diligence with regard to coverage before entering into
the settlement attached as “Exhibit A.”
71. Scottsdale Insurance Company (“Scottsdale”) insured ContraVest for the years 1996 to
1998.
72. Scottsdale was a primary insurer of ContraVest.
73. Scottsdale policy limits in 1996/1997 were in excess of $15,000.
74. Scottsdale policy limits in 1997/1998 were in excess of $15,000.
75. Scottsdale paid $15,000 to settle its liability under its policies and that of ContraVest.
76. Reliance Insurance Company (“Reliance”) insured ContraVest for the period 1998/1999.
77. Reliance was a primary insurer of ContraVest.
78. Reliance was insolvent at the time of the settlement.
79. Reliance policy limits were in excess of $0.
80. Reliance paid nothing to PPPRO.
81. U.S. Fire Insurance Company and Crum & Forester (“US Fire”) insured ContraVest from
1999 to 2001.
82. US Fire was a primary insurer of ContraVest.
83. US Fire policy limits in 1999/2000 were in excess of $200,000.
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84. US Fire policy limits in 2000/2001 were in excess of $200,000.
85. US Fire policy limits in 2001/2002 were in excess of $200,000.
86. US Fire paid $200,000 to settle its liability under its policies and that of ContraVest.
87. Great America Insurance Company (“Great American”) insured ContraVest for the years
1999 to 2002.
88. Great American was either an umbrella or excess carrier for ContraVest.
89. Great American policy limits in 1999/2000 were in excess of $200,000.
90. Great American policy limits in 2000/2001 were in excess of $200,000.
91. Great American policy limits in 2001/2002 were in excess of $200,000.
92. Great American paid $200,000 to settle its liability under its policies and that of
ContraVest.
93. AIG provided coverage in the year 2002/2003.
94. AIG was an excess or umbrella carrier for ContraVest.
95. AIG policy limits were in excess of “$0.”
96. AIG paid nothing to settle its liability under its policies and that of ContraVest.
97. Gemini Insurance Company (“Gemini”) provided insurance for ContraVest during the
policy year 2002/2003.
98. Gemini policy limits were in excess of $250,000.
99. Gemini provided primary coverage to ContraVest.
100.

Gemini Insurance Company paid $250,000 to settle its liability under its policies

and that of ContraVest.
101.

Clarendon Insurance Company (“Clarendon”) provided insurance during the policy

year 2002/2003.
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102.

Clarendon policy limits were in excess of $75,000.

103.

Clarendon provided primary coverage for ContraVest.

104.

Clarendon paid $75,000 to settle its liability under its policies and that of

ContraVest.
105.

Arch Insurance Company (“Arch”) provided coverage for the year 2002/2003.

106.

Arch policy limits were in excess of $0.

107.

Arch provided excess or umbrella coverage for ContraVest.

108.

Arch paid nothing on account of its insurance coverage of ContraVest.

109.

Arch Insurance Company was not a “Participating Insurer” in the Settlement

Agreement. (Exhibit A)
110.

Axis Surplus Insurance Company (“Axis”) provided coverage for the years 2003 to

2007.
111.

Axis provided primary coverage for ContraVest.

112.

Axis limits in 2003/2004 were $1,000,000 with a $2,000,000 aggregate limit.

113.

Axis limits in 2004/2005 were $1,000,000 with a $2,000,000 aggregate limit.

114.

Axis limits in 2005/2006 were $1,000,000 with a $2,000,000 aggregate limit.

115.

Axis limits in 2006/2007 were $1,000,000 with a $2,000,000 aggregate limit.

116.

Axis paid $616,666 to PPPRO to settle its liability under its policies and that of

ContraVest.
117.

PPPRO and ContraVest alleged coverage for the Underlying Action under policies

issued by Mt. Hawley: MXL0356978, MXL0359180, MXL0359627, and MXL0365074
for the years 2003/2004, 2004/2005, 2005/2006, and 2006/2007.
118.

Mt. Hawley was an excess carrier for ContraVest.
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119.

Mt. Hawley was a non-participating insurer.

120.

Zurich Insurance Company (“Zurich”) provided coverage for 2002-2003, 2007 to

2011.
121.

Zurich provided primary coverage for ContraVest.

122.

Zurich policy limits for 2007-2011 were in excess of $1,563,000.

123.

Zurich paid $1.563 million to release these policies and year 2002/2003 and to

release ContraVest.
124.

Zurich Insurance Company was not a “Participating Insurer” in the settlement.

(Exhibit A)
125.

Everest Insurance Company (“Everest”) provided coverage in the year 2006/2007

and 2008/2009.
126.

Everest coverage was either excess or umbrella.

127.

Everest policy limits for 2007/2008 were in excess of $450,000.

128.

Everest policy limits for 2008/2009 were in excess of $450,000.

129.

Everest paid $450,000 to settle its policies and the liability of ContraVest.

130.

AIG Specialty Insurance Company f/k/a Chartis and f/k/a American International

Specialty (“AIG”) provided coverage in the years 2009/2010 and 2010/2011.
131.

AIG coverage was either excess or umbrella.

132.

AIG policy limits in 2009/2010 were in excess of $0.

133.

AIG policy limits in 2010/2011 in excess of $0.

134.

PPPRO received a confession of judgment from ContraVest, Inc., ContraVest

Construction Company, Ashley Plantation Limited Partnership and Ashley Plantation
Development Corporation. (Exhibit B).
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The Confession of Judgment was executed on May 5, 2014 and in the amount of

$9,000,000. (Exhibit B).
136.

The Confession of Judgment did not include any claims for which any insurer may

have a right to contribution or indemnity against ContraVest or any related entity, or
individual.
137.

As part of the settlement, PPPRO received an assignment of ContraVest’s claims

against the non-participating insurers.
138.

Excluded from the assigned claims are any claims that would also be covered under

any insurance policy issued by any of the “Participating Insurers.”
139.

Plaintiffs do not have claims against the “Participating Insurers.”

140.

The Assignment gave to PPPRO to the exclusion of ContraVest the legal power

and right to prosecute, compromise, settle, assign or otherwise control the assigned claims.
141.

PPPRO alleges it is the real party in interest to claims against Mt. Hawley.

142.

PPPRO and the Class Representatives requested Court approval of the Settlement

Agreement together with other settlements totaling $12,015,000.
143.

The Court approved the settlements totaling $12,015,000, attached as “Exhibit C.”

144.

The funds payable pursuant to “Exhibit A” have been paid.

145.

The funds the subject of “Exhibit A” have been disbursed pursuant to the Court’s

Order.
146.

Mt. Hawley issued to ContraVest excess insurance contract number MXL0356978,

in effect from July 21, 2003 through July 21, 2004, excess insurance contract number
MXL0359180, in effect from July 21, 2004 through July 21, 2005, excess insurance
contract number MXL0359627, in effect from July 21, 2005 through July 21, 2006, and
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excess insurance contract number MXL0265074, in effect from July 21, 2006 through July
21, 2007.
147.

Coverage A of the policies affords coverage for property damage liability on behalf

of the insured that is otherwise covered under the policy. The Insuring Agreement states:
INSURING AGREEMENT
A. Coverage
Subject to the other provisions of this policy, we will pay on behalf of
the insured the insured's ultimate net loss if such loss results from an
occurrence insured by the policies designated in the Declarations as
underlying insurance. However, the insurance afforded by this policy
shall apply: (a) only in excess of the underlying insurance; (b) only after
the underlying insurance has been exhausted by payment of the limits
of liability of such insurance; and (c) only if caused by an occurrence
which takes place during the policy period and anywhere in the world;
provided however, if suit is brought, such suit is brought in the United
States, its territories or possessions, or Canada. If the underlying
insurance does not pay a loss, for reasons other than exhaustion of an
aggregate limit of liability, then we shall not pay such loss.
This policy, except where provisions to the contrary appear herein, is
subject to all of the conditions, agreements, exclusions, and limitations
of and shall follow the underlying insurance in all respects. This
includes changes by endorsement.
148.

The excess insurance contracts include the following conditions:
IV. CONDITIONS
K. OTHER INSURANCE - If other insurance, whether collectible or not,
is available to the insured covering a loss also covered by this policy,
other than insurance that is specifically excess of the insurance afforded
by this policy, the insurance afforded by this policy shall be in excess of,
and shall not contribute with, such other insurance.
P. PAYMENT OF LOSS - It is a condition of this policy that the
insurance afforded under this policy shall apply only after the underlying
insurance has been exhausted by payment of its limits of liability …

149.

There is no coverage under the Mt. Hawley excess insurance contracts unless and

until all underlying, primary and other insurance has been exhausted by payment of the
limits of liability of such insurance.
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Mt. Hawley has no duty to indemnify Plaintiffs with regard to the Underlying

Action because, based on the facts and information provided to Mt. Hawley, among other
things, Mt. Hawley excess insurance contracts are excess insurance contracts and contain
no duty to indemnify unless and until, among other things, the limits of all underlying
insurance contracts are exhausted through the actual payment of sums the insured is legally
obligated to pay in settlement or satisfaction of claims or suits.
151.

Mt. Hawley has no duty to defend under the excess insurance contracts.

152.

The excess insurance contracts include the following definitions:
II. DEFINITIONS
A. Ultimate net loss means all sums actually paid, or which the insured
is legally obligated to pay, as damages in settlement or satisfaction of
claims or suits for which insurance is afforded under this policy, after
proper deduction for all recoveries or salvage. Ultimate net loss shall
include defense expense payments made by the insurer of the underlying
insurance, provided that such expenses are included within the limit of
insurance of the underlying insurance by the terms of that policy.
B. Underlying insurance means the policy or policies of insurance
scheduled per Item 5. of the Declarations

153.

There is no coverage under the Mt. Hawley excess insurance contracts to the extent

the Underlying Action was premised on coverage that does not come within the scope of
the coverage grant or satisfy the definition of ultimate net loss.
154.

The Mt. Hawley excess insurance contracts apply only to "Ultimate net loss" if such

loss results from an "occurrence" that takes place during the policy period.
155.

There is no coverage to the extent the underlying loss arises from any cause that is

not an "occurrence" or takes place prior to or subsequent to any Mt. Hawley policy period.
156.

The underlying Axis policies define "occurrence" to mean "an accident, including

continuous or repeated exposure to substantially the same general harmful conditions."
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The excess insurance contracts contain certain relevant exclusionary endorsements,

excerpted as follows:
PROPERTY DAMAGE LIMITATION
REAL PROPERTY
It is agreed that this policy shall not apply to any liability for property
damage to real property:
(1) owned or occupied by or rented to an insured;
(2) used by an insured; or,
(3) in the care, custody or control of an insured or as to which an insured
is for any purpose exercising physical control.
PROPERTY DAMAGE LIMITATION - PERSONAL PROPERTY
This insurance does not apply to any liability for property damage to
personal property:
1. owned by, leased, or rented to an insured;
2. used by an insured; or,
3, in the care, custody or control of an insured or as to which an insured
is for any purpose exercising physical control.
158.

The Mt. Hawley excess insurance contracts apply only to liability resulting from

"property damage" that occurs during the policy period, per the terms of the underlying
insurance.
159.

There is no coverage to the extent the underlying loss is not caused by "property

damage" as that term is defined in the insurance contracts, or to the extent that any damage
takes place prior to or subsequent to any Mt. Hawley policy period. The underlying Axis
policies define "property damage" to mean: "a. Physical injury to tangible property,
including all resulting loss of use of that property. . . . or [¶] b. Loss of use of tangible
property that is not physically injured . . ."
160.

The Mt. Hawley excess insurance contracts do not apply to any liability for property

damage to real property owned or occupied by or rented to an insured, used by an insured,
or in the care, custody or control of an insured or as to which an insured is for any purpose
exercising physical control.
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The Mt. Hawley excess insurance contracts do not apply to any liability for property

damage to the extent such is excluded under any of the business risk and related exclusions
contained in the underlying Axis insurance contract that may apply (including exclusions
j ("Damage to Property"), k ("Damage to Your Product"), l ("Damage to your Work"), m
("Damage to Impaired Property or Property Not Physically Injured"), and n ("recall of
Products, Work or Impaired Property"), as set forth and defined thereunder).
162.

Mt. Hawley asserts that some or all of the damages alleged and described in the

underlying complaint and its attachments do not constitute “property damage” under the
applicable policies because such alleged defective work did not cause any resulting
damage to any property other than the insured’s own work.
163.

The Mt. Hawley excess insurance contracts exclude coverage to the extent the Axis

underlying insurance so provides, for "contractual liability" (exclusion b, as set forth and
defined thereunder).
164.

The Mt. Hawley excess insurance contracts do not apply to any liability for property

damage to the extent such is excluded under any of the exclusionary endorsements
contained within the underlying Axis insurance contract that may apply. Exclusions found
on one or more of the underlying insurance contracts of Axis insurance include those for
"Fungi or Bacteria," "Exterior Insulation Finish Systems (EIFS)", and for "Known Injury
or Damage."
165.

Mt. Hawley asserts that some or all of the damages alleged in the underlying

complaint are excluded based upon the EIFS exclusion.
166.

Mt. Hawley asserts that some or all of the damages alleged in the underlying

complaint are excluded by the fungi or bacteria exclusion.
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The Mt. Hawley excess insurance contracts do not apply to any liability for property

damage to the extent such is excluded under Designated Operations exclusion contained in
the Axis policies. The 2003-2004 and 2004-2005 AXIS policies provide in part:
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ
IT CAREFULLY.
DESIGNATED OPERATIONS
RESIDENTIAL
WORK
CONVERSIONS)

EXCLUSION
INCLUDING

(STRUCTURAL
APARTMENT

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART
PRODUCTS / COMPLETED OPERATIONS COVERAGE PART
SCHEDULE
Description of your work:
Any “residential’ work conducted by or for you.
This insurance does not apply to “bodily injury”, “property damage” or
“personal and advertising injury” included in the “products-completed
operations hazard” arising directly or indirectly out of “your work”
shown in the Schedule.
“Residential” means construction of structures or buildings such as tract
homes, residential condominiums, residential townhouses, residential
duplexes, multi-unit residential buildings, structures or homes in
subdivisions and/or buildings, structures or homes in master planned
residential communities. This exclusion also applies to any building or
property that was originally intended for occupancy as apartments and
was subsequently converted by anyone to “residential” occupancy.
168.

The Project falls within Designated Operations exclusion because the apartment

complex was converted to condominiums.
169.

The Mt. Hawley excess insurance contracts do not apply to any liability for property

damage to the extent such is excluded under the Ongoing and Completed Operations
exclusion contained in the Axis policies. The 2005/2006 and 2006/2007 Axis policies
provide in part:
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EXCLUSION- ONGOING AND COMPLETED OPERATIONS
This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS COVERAGE PART
"Residential" construction of structures or buildings such as tract homes.
Residential condominiums, residential townhouses, residential duplexes,
multi-unit residential buildings, structures or homes in subdivisions
and/or buildings, structures or homes in master planned residential
communities.
This exclusion also applies to any Residential work or conversion to
residential condominiums or town homes by or on behalf or at the
direction of the Insured - apartments are not residential work.
170.

Plaintiffs’ claims fall within Ongoing and Completed Operations exclusion.

171.

By virtue of the foregoing, there exists an actual, justiciable controversy between

the parties. Mt. Hawley contends that it has performed under the insurance contract and
does not owe coverage for the claim. Defendant disputes that contention and instead asserts
a multimillion dollar claim against Mt. Hawley.
172.

Mt. Hawley seeks a declaration there is no coverage under the excess insurance

contracts attached as Exhibit D as a result of the Underlying Action.
WHEREFORE, Mt. Hawley respectfully prays for judgment as follows:
1. Dismissal of Plaintiffs’ complaint with prejudice;
2. A declaration that Mr. Hawley had no duty to defend ContraVest in the Underlying
Action;
3. A declaration that Mt. Hawley is not obligated to indemnify PPPRO or ContraVest;
4. For fees and costs of suit incurred herein; and
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5. For such other and further relief as the Court may deem just and proper.

Respectfully submitted by:
ANDREW K. EPTING, JR., LLC
__S/Andrew Epting_______________
Andrew K. Epting Jr., Esq.
Michelle N. Endemann, Esq.
46A State Street, Charleston, SC 29401
P: 843.377.1871
F: 843.377.1310
ake@epting-law.com
mne@epting-law.com

ATTORNEYS FOR DEFENDANT
On this 22nd day of January, 2015
Charleston, South Carolina
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