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TWIA’s Record

Supp RR Tab 4 at 2

TWIA’s Record at Tab 4, page 2

Supp RR Tab 5 at Ex A TWIA’s Record at Tab 5, at the attached Exhibit A
Apx. 1
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STATEMENT OF THE CASE
Underlying Proceeding: The City of Dickinson alleges it was underpaid by TWIA
for property damage caused by Hurricane Ike. The City
sued TWIA for breach of contract, fraud, violations of
the Texas Insurance Code and breach of the duty of good
faith and fair dealing, and it seeks a declaratory judgment
under Chapter 541 of the Texas Insurance Code. The
case is styled Cause No. 12-CV-2013; City of Dickinson
v. Texas Windstorm Insurance Association; In the 122nd
Judicial District Court of Galveston County, Texas.
Trial Court:

Honorable Lonnie Cox, 56th Judicial District Court,
Galveston County, Texas, sitting by designation as pretrial judge for Judge John Ellisor, 122nd Judicial District
Court, Galveston County, Texas

Trial Court Orders:

On August 25, 2016, Judge Lonnie Cox, in his capacity
as the designated pre-trial judge, signed orders denying
snapback relief to TWIA on inadvertently disclosed
attorney/client communications and compelling TWIA to
produce not only the documents for which snapback was
sought, but additional privileged documents or lose its
right to offer testimony from its corporate representative
at trial and/or in response to the City’s motion for
summary judgment. (RR Tabs 13, 14)(Apx. 1, 2).

Court of Appeals
Disposition:

TWIA sought review of the trial court's Orders in the
Fourteenth Court of Appeals in Houston. The court
issued an opinion and order on December 13, 2016, that
conditionally granted TWIA’s Petition for Writ of
Mandamus and directed the trial court to set aside: (1)
its order granting the City’s motion to compel
production or alternatively, motion to exclude the
testimony of Paul Strickland; and (2) order denying
TWIA’s motion to withdraw Exhibit 3-A. (RR Tab
22)(Apx. 3).
xiii

Trial Court Subsequent
Order:
On December 22, 2016, Judge Lonnie Cox signed an
Order Granting TWIA’s Emergency Motion to
Withdraw Exhibit 3-A. (RR Tab 26)(Apx. 5).

xiv

ISSUES PRESENTED
ISSUE NO. 1: The trial court abused its discretion when it ordered TWIA to
produce “all documents…provided to, reviewed by, or prepared by
or for Paul Strickland in anticipation of his testimony as an expert,
including all e-mails and drafts he exchanged with TWIA’s
counsel to prepare his Affidavit.” Paul Strickland is both TWIA’s
party-expert and its corporate representative who, in his role as
senior claims examiner, has reviewed all of the privileged
communications that have been exchanged in the course of this
litigation between TWIA and its attorneys. The Court of Appeals
agreed the documents the trial court ordered TWIA to produce are
protected by the attorney/client privilege.
ISSUE NO. 2: The trial court abused its discretion when it denied TWIA’s motion
to snap back documents protected by the attorney/client privilege
that TWIA inadvertently produced in response to the City’s
Motion to Compel.
Once TWIA satisfied the snapback
requirements in Texas Rule of Civil Procedure 193, return of the
privileged documents was mandatory. The Court of Appeals
agreed TWIA was entitled to snap back its privileged documents.

xv

STATEMENT OF FACTS
In response to a motion for summary judgment regarding whether an
appraisal award conclusively establishes what caused the physical damage
reflected in the award, TWIA filed an affidavit of an employee, its senior claims
examiner/corporate representative, Paul Strickland, providing both factual and
opinion testimony on behalf of TWIA in response to Plaintiffs’ motion.2 Generally
speaking, Strickland testified about TWIA’s original adjustment and the
subsequent appraisal of the City’s Hurricane Ike claim. 3 He explained how TWIA
disagreed with the positions taken by the City in its motion, both based on his
knowledge from review of the claim-related documents and from the standpoint of
insurance industry standards and principles.4 The City later noticed Strickland’s
deposition in his capacity as TWIA’s corporate representative under Rule 199 and
propounded a subpoena duces tecum in which it asked for:
1.

2.

All notes, letters, claim diary entries, estimates, correspondence, analyses
and other documents which Strickland relied upon to prepare and verify
his affidavit attached hereto as Exhibit 3.
All notes, letters, claim diary entries, estimates, correspondence, analyses
and other documents Strickland prepared, reviewed, or received in
connection with his review, analysis, examination, or adjustment of the
Claim.5

2

RR Tab 1 at Ex. A
Id.
4
Id.
5
RR Tab 1 at Ex. C; Apx. 6. “Claim” was defined in the subpoena duces tecum as “the claim
you opened with TWIA relating (sic) COD’s property damage resulting from Hurricane Ike.” Id.
“You” was defined generally as TWIA. Id.
3

1

At his deposition, Strickland testified about his creation of two affidavits:
Q.

You prepared an affidavit, a couple affidavits, in this case, have you

not?
A.

I believe I did, yes, sir.

Q.

Okay. Do you have the drafts of those affidavits?

A.

I do not.

Q.

Did anybody assist you in preparing those affidavits?

A.

I think the final draft was prepared by the attorneys.

Q.

Okay. And by “the attorneys,” who would that be?

A.

Mr. Old and his office.

Q.

Do you know anybody else besides Mr. Old?

A.

There may have been some work on it by Mr. McKinney, Andrew
McKinney, or Tory Taylor.

Q.

Okay. So the drafts of those would be in their offices?

A.

Yes, sir.

Q.

You didn’t retain any of those?

A.

No, sir.

***
Q.

See the date is – the 22nd of March is the affidavit. Does that sound
about right?

A.

Yes, sir, it does.
2

***
Q.

About how many days before that did you – did you go to the offices
of Mr. Old or did he just send you the draft?

A.

Mr. Doyle, I don’t recall exactly. This draft, I believe, went back and
forth via email.

Q.

Okay.

A.

I didn’t have any written copies of it, you know. We would prepare
whatever we did, whatever part of it in e-mail and we would receive it
back in e-mail. We got the final draft. This is the first paper version
that we had.

Q.

Okay.

A.

Most of that exchange was on e-mail. We may have discussed it in—
in—while Mr. Old was in our office or while I was in his office. I
can’t – I can’t recall.

***
Q.

Okay. And – and how many times – you think you may have but
weren’t sure if you came to his office or if he came to yours?

A.

I have been in his office several times a month usually. He’s in our
office some – several times a month. I can’t tell you exactly when we
had discussions relating to this information.

***
Supp. RR Tab 2 at 18-21; Apx. 7.
Q.

There was another affidavit that you did --- that you executed, which I
don’t – dated June 20…

A.

All right. This is the Unsworn Declaration –

Q.

Yes, sir. And you recall executing that?
3

A.

I do.

Q.

Was it done under the same sort of circumstances where you
exchanged it by e-mail primarily?

A.

Yes, sir.

Q.

As drafted by your attorneys?

Q.

We both participated in the draft. They typed it.

Q.

Right.

A.

And we would go through the information together, yes, sir.

Q.

But the basic drafting, typing and administering it, putting it together
was done by them?

A.

Right, prepared by them, yes, sir.

Q.

What you would do is you would edit it and send it back and give
them your comments?

A.

Yes, sir.

Q.

Okay. But it would have started with a draft by them. Right?

A.

It would have started with a conversation between us.

Q.

Right. And then they did a draft of – the first draft of what was to be
on paper or on electronic form they submitted to you, and you made
comments and sent back to them and then they would send it back to
you. How many times do you think you made changes?

A.

I recall making – to this one, I recall making two changes.

Q.

Okay. And what were those?

A.

I don’t recall what the changes were. I just recall some wording in it
that – that I changed in one of the items…One of the discussions had
4

to do with the number of appraisals and – and the tracking of that, you
know; and there was a clarification there in that – in that Clause 8
maybe, and there were a couple of others. Mr. Doyle, I don’t recall
exactly which ones they – they were.
Q.

Have you since sworn to that?

A.

Yes, sir, it’s – it’s – there was some changes somewhat to it, I think,
in the sworn one, but nothing of substance.

***
Q.

So did you do that – in other words, the changes were made through
Mr. Old’s office?

A.

Yes, sir.

Q.

Okay. So it’s altogether possible Mr. Old might have it on his
computer, would you say?

A.

I don’t know what Mr. Old has.

Q.

On his computer. I understand, but – but that’s where it started.

A.

This was the basis for it, that you have here; and then it was my
understanding that there needed to be a sworn – the information
needed to be in a sworn format, you know, in that – sworn affidavit
format, I should say and that’s what – what was prepared.

Supp. RR Tab 2 at 25-29; Apx. 7.
Following Strickland’s deposition, the City filed a Motion to Compel
Production Or, Alternatively, Motion to Exclude Paul Strickland’s Testimony, in
which the City complained that TWIA “failed to produce Strickland’s e-mail

5

exchanges with TWIA’s counsel, which included the drafts of his affidavit.”6 The
City asked the court to compel TWIA to produce all documents provided to,
reviewed by, or prepared by or for Strickland, including his e-mail exchanges with
TWIA’s counsel concerning his draft affidavits, or, alternatively, to exclude
Strickland from offering expert testimony at trial.7

While responding to the

motion, TWIA mistakenly attached as Exhibit 3A fifty-five pages of attorney/client
communications exchanged among Jay Old (TWIA’s litigation counsel), David
Walling (TWIA’s in-house counsel), and Strickland, in which the trio discussed the
content and modified the wording of Strickland’s affidavit that was eventually filed
in support of TWIA’s summary judgment response.8

The documents were

intended to be tendered physically in camera by sealed envelope at the hearing on
the motion to compel but were instead inadvertently e-filed incident to the
electronic filing of the pleading in which TWIA was attempting to protect from
production the inadvertently disclosed documents.9
TWIA's counsel quickly realized the error and began the snapback process
under Rule 193.3(d) by sending an email and letter to the City's counsel, requesting

6

RR Tab 1 at 2
Id.
8
RR Tab 3 at Ex. 3-A. Wherever in Relator’s Record the sealed and privileged documents
referred to as Exhibit 3A should appear (as an exhibit to a motion, as presented to the trial court
under seal, etc.), they have been removed and can be found on the CD provided to the Court on
March 20, 2017. A page has been inserted in the Record in each such location that says “Sealed
and Privileged Records removed from the Record.”
9
RR Tab 3, 10.
7

6

his agreement on an Emergency Motion to Withdraw the inadvertently disclosed
documents.10 Plaintiff’s counsel responded, “opposed.”11
Thereafter, TWIA filed its emergency snapback motion.12 At the hearing,
TWIA presented under seal for in camera review Court Exhibit 1, an affidavit
from TWIA attorney James Old, Jr. to which were attached the inadvertently
disclosed documents and which laid the evidentiary foundation proving them up as
attorney/client communications.13

The City did not contest TWIA’s privilege

contention. The court did not rule on either motion at that hearing.14
TWIA sought and obtained emergency relief, sealing portions of the record
containing the inadvertently filed documents and mandating their nondissemination.15

At the second hearing, the court denied TWIA’s snapback

motion16 and granted the City's Motion to Compel.17 The Order provides:
IT IS THEREFORE ORDERED that TWIA produce within three days of the
signing of this Order, all documents, tangible things, reports, models, and
data compilations that have been provided to, reviewed by, or prepared by or
for Paul Strickland in anticipation of his testimony as an expert, including all
e-mails and drafts he exchanged with TWIA’s counsel to prepare his
Affidavit, attached as Exhibit A. If TWIA fails to do so, Strickland is
stricken as an expert and the introduction of his testimony is barred at trial.18
10

RR Tab 4, 6
RR Tab 5.
12
RR Tab 7
13
RR Tab 9 at Ex. 1
14
RR Tab 9
15
RR Tabs 10, 11
16
RR Tabs 14, 15 at 12
17
RR Tabs 13, 15 at 12
18
RR Tab 13
11
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SUMMARY OF ARGUMENT
The narrow issue before this Court is whether a party with specialized
knowledge who desires to testify relying on that specialized knowledge must waive
its attorney/client privilege to do so?19 The Court of Appeals correctly held it does
not. The City argues just the opposite, relying primarily on In re Christus Spohn
Hosp. Kleburg, 222 S.W.3d 434 (Tex. 2007)(orig. proceeding), which held that the
work product privilege does not protect from disclosure documents reviewed by a
retained expert witness. Christus Spohn is easily distinguishable from the instant
facts because it did not involve the attorney/client privilege or a party-expert.20
The City concedes that the inadvertently produced documents are
attorney/client communications. Its position, reduced to basics, is that the use of
an in-house expert waives the attorney/client privilege as to any documents
received or reviewed by that expert. The privilege is waived, according to the
City, because of an expert’s “vast potential for influence” on the jury. (Petition at
3). However, Strickland’s affidavit was submitted in response to a summary

19

Throughout this Response, “party-expert” encompasses both an individual party who has
relevant specialized knowledge (i.e., a nurse, accountant, architect, etc.) as well as an employee
of a corporate party who has been designated to testify about relevant specialized knowledge.
20
In fact, the supreme court noted in Christus Spohn that the hospital did not even assert the
attorney/client privilege. 222 S.W.3d at 437 n.1
8

judgment motion decided by the judge, not a jury. The City’s “vast influence”
argument is a red herring under these facts.21
Even if this mandamus concerned a party-expert’s testimony at trial, because
of the party-expert’s affiliation with the named party, there is no expectation of
impartiality. The jury’s presumed tendency to view an expert as “an objective
authority figure,” Christus Spohn at 440, is non-existent for a party-expert.
The City has yet to discuss or acknowledge the practical and universal
implications of the rule for which it contends. Specifically, a party-expert would
face the Hobson’s choice of testifying and waiving the attorney/client privilege or
not testifying at all. There is no discernible middle ground. If that person also has
personal knowledge and that personal knowledge is co-extensive with his
expertise, the party-expert could be compelled to testify (no one can withhold
actual evidence) and thus be compelled to waive the privilege or sustain sanctions
for refusing to testify. Nothing in the case law or the Rules of Civil Procedure
suggests any intent to impose this kind of burden on the sacrosanct attorney/client

21

See Maverick County v. R.R. Comm'n of Texas, 03-14-00257-CV, 2015 WL 9583873, at *6
(Tex. App.—Austin Dec. 29, 2015, pet. denied) (“Unlike in a jury trial, where juries see experts
as ‘objective authority figure[s]’ and ‘are prone to rely on them to tell them how to decide
complex issues,’ see Christus Spohn, 222 S.W.3d at 440, in this contested case hearing an
experienced hearing examiner with particular expertise in the subject matter was the trier of fact.
A hearing examiner is less likely than a jury to be inappropriately swayed by expert testimony or
by evidence that counsel has assisted in preparation for testimony.”).

9

privilege. Seemingly, the law should avoid any rule that chills or limits the
constitutional right to counsel and all that extends from this basic right.22
Lawyers advise their clients, whether they are lay or expert witnesses.
Lawyers draft affidavits, pleadings, etc., and they do so with and for their clients,
ensuring all elements of the underlying claims are addressed and applicable terms
of art are used where appropriate. This is a process requiring the exchange of
ideas, information and, of course, the dispensation of legal advice.
One of the reasons lawyers are not allowed to ask adverse witnesses, in
effect, “Did your lawyer tell you to say that?” is because it makes opposing
counsel a witness. Juries presumably take into account that a party has an attorney
who has likely prepared that party to testify. This is true whether the party is a
doctor, an engineer, an adjuster or a cab driver. The City’s idea that lawyers can or
will pervert the fact-finding process if the client is an expert is no less true for lay
clients, so taking the City’s argument to its logical conclusion, there should be no
attorney/client privilege at all.
The City conflates summary judgment practice with matters of credibility at
trial. Even if, as the City contends, “Counsel can now edit a testifying partyexpert’s testimony without disclosing those edits to the other party or the court,”
the subject is an affidavit in response to a summary judgment motion that either
22

See generally TEX. CONST. Art. I, Sec. 19 (guaranteeing protections to all citizens under the
“due course of law” provisions of the Texas Constitution).
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raises a fact issue or it does not. Credibility comes with a jury in the box and at
that point, expert or lay, the jury knows that both parties have a lawyer and the jury
assumes both sides have been prepared by their lawyer. That is evaluated by the
trier of fact.
To illustrate just how destructive the City’s rule would be, TWIA was
ordered to produce “all documents … that have been … reviewed by … Paul
Strickland in anticipation of his testimony as an expert.” There is no bright line
between what informs a party-expert’s testimony and what does not. Lawyers are
required to communicate honestly and forthrightly with their clients. Often, that
involves giving written advice.

Whether that written advice would be “in

anticipation of expert testimony” would be decided in camera first by the trial
judge and then on mandamus under an abuse of discretion standard. It is as if the
City and its counsel have no idea how their ill-conceived idea might play out both
in terms of forcing a party-expert to testify about confidential or uncomfortable
subjects (e.g., their lawyer’s opinion of the judge, the venue, opposing counsel),
and the needless creation of satellite litigation (with increased costs on both sides)
concerning whether otherwise privileged documents were received or reviewed by
a party-expert “in anticipation of expert testimony.”

11

In its Petition for Review, the City bemoans the “breathtaking potential for
collusion between parties, attorneys, and experts,” (Petition at 4), if the City does
not have its way. Because there is no evidence of impropriety, collusion, or
anything remotely similar here (rendering the City’s efforts nothing more than a
fishing expedition) and since the City has admitted the subject of this mandamus is
privileged documents, the City’s dramatic suggestion of “potential collusion” is
simply a different way of asking for waiver of the attorney/client privilege if a
party-expert wishes to testify. The City’s rule would clearly be the practical end of
the attorney/client privilege in party-expert cases.

The City’s Petition should

therefore be denied.
ARGUMENT AND AUTHORITIES23
I.

The Trial Court Abused its Discretion by Compelling Production of
Privileged Documents.
A.

Standard of Review

According to the supreme court:
A trial court generally has discretion to determine the scope of
discovery. However, ‘[a] discovery order that compels production
beyond the rules of procedure is an abuse of discretion for which
mandamus is the proper remedy.’ Under our procedural rules, the
scope of discovery extends to ‘any matter that is not privileged and is
23

The City’s decision not to file a Brief on the Merits while reserving its right to reply to
TWIA’s Brief on the Merits has put TWIA at a disadvantage as explained in TWIA’s letter to
this Court dated July 27, 2017. Not only does TWIA not have the benefit of the City’s full
briefing to inform the content and scope of its own Brief on the Merits, the City’s waiver of its
initial brief has effectively deprived TWIA of the opportunity to respond to whatever new
arguments and authorities the City brings before this Court in its Reply Brief.
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relevant to the subject matter of the pending action.’ Mandamus relief
is appropriate when, as in this case, a trial court compels production of
irrelevant information or information that is relevant but privileged.
[internal citations omitted].
In re Nat'l Lloyds Ins. Co., No. 15-0591, 2017 WL 2501107, at *4 (Tex. June 9,
2017)(orig. proceeding).
B.

The Fundamental Problem

The City argued and the trial court agreed that if a party-expert receives or
reviews attorney communications “in anticipation of his expert testimony,” the
attorney/client privilege is automatically waived and all such communications
become discoverable under Rules 192.3(e)(6) and 194.2(f)(4)(A).24 The problem
with such a rule is two-fold. First, whether they are doctors, lawyers, accountants,
engineers or insurance adjusters, defendants with specialized knowledge about the
basis of a lawsuit often rely on their own expertise or use employees to testify as
non-retained expert witnesses on their behalf. The decision to utilize as an expert
one’s own knowledge and skills or those of an employee should not waive a
party’s attorney/client privilege.
Second, if a party-expert is also a decision-maker, as is Strickland (and
every defendant in a professional negligence case would be), waiver of the
attorney/client privilege could extend to

virtually every attorney-client

See Petition at 17-18 (“It is ‘beyond question’ … that the designation of Strickland as an expert
witness for TWIA waived any privilege TWIA might assert as to those documents ‘provided to,
reviewed by, or prepared by or for’ Strickland in anticipation of his expert testimony.”)
24
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communication that touches even remotely on the facts of a case, regardless of
whether the documents were used to form the party-expert’s mental impressions or
opinions.25 A party-expert decision-maker will, if competently represented, review
everything material to the client’s legal position including the attorney’s
assessment of the evidence, legal issues, the presiding judge, liability and the
like.26 It would be for the trial judge to decide in camera whether such information
was provided or reviewed “in anticipation of expert testimony.” If the trial court
found in favor of production, the party-expert would have the choice to produce
confidential documents or decline to testify. That absurd outcome is not the law in
Texas, but that is exactly the kind of communication TWIA was ordered by the
trial judge to produce.
C.

TWIA is Not Required to Choose Between Defending Itself and
Maintaining Its Privileges.
1.

The attorney-client privilege

The attorney-client privilege is the most important and closely guarded
privilege under the law. Ford Motor Co. v. Leggat, 904 S.W.2d 643, 647 (Tex.
25

As senior claims examiner, corporate representative and TWIA’s liaison with defense counsel,
Strickland had the opportunity to review all communications exchanged between TWIA and its
attorneys on every aspect of this litigation, (Apx. 7 at 61-63), and was asked to testify, in part, on
the very broad subject of TWIA’s handling of the City’s claim. (RR Tab 1 at Ex. A).
26
As this Court knows, an attorney is ethically obligated to report to a client on all aspects of the
case. See, e.g., Tex. Disciplinary Rules Prof’l Conduct R. 1.03(a) and (b), reprinted in Tex. Gov’t
Code Ann., tit. 2, subtit. G, app. A (West) (Texas State Bar R. art. X, § 9)(“A lawyer shall keep
a client reasonably informed about the status of a matter…[and] shall explain a matter to the
extent reasonably necessary to permit the client to make informed decisions regarding the
representation”).
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1995). Communications between a client and attorney are protected by this
privilege when made for the purpose of seeking legal advice. Huie v. DeShazo,
922 S.W.2d 920, 923 (Tex. 1996) (privilege intended to allow unrestrained
communication between attorney and client in all matters in which the attorney's
professional advice is sought, without fear that these confidential communications
will be disclosed). The attorney-client privilege protects equally the statements
made by the attorney to the client and vice versa. Boales v. Brighton Builders,
Inc., 29 S.W.3d 159, 168 (Tex.App.—Houston [14th Dist.] 2000, pet. denied).
Even the City does not dispute that communications between attorney and client
regarding legal strategies or even the content of the client’s non-expert testimony
are privileged.
However, the City contends the attorney cannot confidentially communicate
with a party-expert, regardless of his employment position. In effect, per the City,
the rules on expert disclosures trump the attorney/client privilege. The Court of
Appeals disagreed for obvious reasons. See Memo. Op. at 10 (“We agree with
Segner, and conclude that the email exchanges and the accompanying drafts of
Strickland’s affidavit between Texas Windstorm’s counsel and Strickland are
protected by the attorney-client privilege and are not subject to discovery.”) (Apx.
3). So did the Dallas Court of Appeals in In re Segner, 441 S.W.3d 409, 413
(Tex.App.—Dallas 2013, orig. proceeding) (“Because Carter was designated as a
15

testifying expert, the Bank could obtain the discovery permitted by Rule 192.3(e),
Rule 194.2(f) and Rule 195. These rules do not extend to Carter’s communications
protected by the attorney-client privilege.”).
2.

The requested communications, although facially
privileged,
were
established
as
privileged
via
uncontroverted affidavit.

The requested communications (including emails concerning Strickland’s
summary judgment affidavit and drafts thereof) are facially and indisputably
privileged because they were between TWIA and its counsel after inception of
litigation. Tex. R. Civ. Evid. 503(b)(1); In re Mem'l Hermann Hosp. Sys., 464
S.W.3d 686, 698 (Tex. 2015)(orig. proceeding). Jay Old’s sworn testimony
established: (1) TWIA’s claims of privilege, and (2) Strickland’s capacity as a
client representative under Rule of Evidence 503 (“Lawyer-Client Privilege”).
(RR Tab 3 at Ex. 3). Mr. Old’s affidavit was not contested or disputed in any way,
establishing conclusively that the correspondence and emails in Exhibit 3A are
attorney/client communications.
Courts routinely recognize that, because drafts of a document exchanged
between an attorney and client will often reflect the client’s request for advice
regarding how to present the facts and the attorney’s advice in response, they are
protected by the attorney/client privilege.

See e.g., In re Monsanto Co., 998

S.W.2d 917, 931 (Tex.App.—Waco 1999, orig. proceeding) (A draft of an
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agreement or document, such as an affidavit, is privileged if the draft is created by
or for attorneys and is shared only between attorney and client) and In re Toyota
Motor Corp., 94 S.W.3d 819 (Tex. App.—San Antonio 2002, orig. proceeding)
(draft reports containing attorney’s editing not discoverable).27 Ideal Elec. Co. v.
Flowserve Corp., 230 F.R.D. 603 (N.D. Nev. 2005), is particularly instructive here.
In Ideal Electric, Flowserve Corporation (“Flowserve”) sought to compel
draft affidavits exchanged between an employee of Lake Mead Constructors
(“LMC”) and LMC’s attorney because the employee had allegedly recanted
portions of the final affidavit at his deposition. Id. at 605. The employee testified
that the attorney prepared the initial draft to which he made comments and
adjustments and returned it to counsel. Id. at 607. Flowserve argued the draft
affidavits were not protected by the attorney-client privilege because they did “not
relate to a request for legal advice but to facts” intended to be disclosed to the
court. Id. Alternatively, even if the draft affidavits were privileged, Flowserve
argued the privilege was waived when the affidavit was filed in support of LMC’s
motion for summary judgment. Id. 606-07.

27

See also, Total E & P USA Inc. v. Kerr-McGee Oil & Gas Corp., No. CIV.A. 09-6644, 2014
WL 338 5130, at *4 (E.D. La. July 10, 2014) (holding that redacted draft affidavits were
protected by the attorney client privilege); Long v. Anderson Univ., 204 F.R.D. 129, 135 (S.D.
Ind. 2001) (holding draft answer to a complaint was privileged); Apex Mun. Fund v. N-Grp. Sec.,
841 F. Supp 1423, 1428 (S.D. Tex. 1993) (“[P]reliminary drafts of documents and
communications made between attorney and client during the drafting process are privileged.”).
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LMC countered that “the drafts contain[ed] confidential communications
that discuss the theory of the case and represent counsel's thought process
regarding which facts are or are not relevant, as well as counsel and client's
decision-making process regarding how best to present those facts.” Id. at 607-08.
After an in camera review, the magistrate judge agreed. Id. at 608. The district
court affirmed and expressly deemed the back-and-forth between the employee and
attorney leading up to the final affidavit “legal advice.” Id. at 607, 610. In so
doing the district court made these relevant remarks:
[T]he purpose of the attorney-client privilege is to foster openness
between attorney and client to enable the attorney to give the most
well-informed legal advice to the client. Accepting Flowserve's
argument would frustrate the purpose of the privilege, by stifling the
attorney's ability to advise the client at the time when the attorney's
advice is most useful—i.e., before the client takes an action that could
ultimately lead to a costly dispute in the courts. Thus, this Court
concludes that attorney-client privilege protects the draft affidavits of
[the employee].28
Id.

28

As discussed more fully below, such considerations were addressed in the attorney-expert
context by the amendment of the Federal Rules of Civil Procedure in 2010 to explicitly protect
attorney-expert communications and draft expert reports. See Fed. R. Civ. Proc. 26(b)(4)(B), (C).
The Advisory Committee observed that without such protection, “attorneys often feel compelled
to adopt a guarded attitude toward their interaction with testifying experts that impedes effective
communication, and experts adopt strategies that protect against discovery but also interfere with
their work.” Fed. R. Civ. Proc. 26 advisory committee's note to 2010 amendment.
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3.

The Rules contemplate assertion of privileges in response to
expert discovery.

As previously stated, the City’s position is that the expert disclosure rules
override the attorney/client privilege. (See Petition at 8 (“‘[A]ll documents’ means
‘all documents,’ irrespective of privilege.”). The City also suggests, “The Rules
make no distinction between the attorney-client and work-product privileges.” Id.
The City is wrong on both accounts.
Rule 192.3 defines the scope of discovery as “any matter that is not
privileged and is relevant to the subject matter of the pending action…” Tex. R.
Civ. Proc. 192.3(a). Comment 1 to TRCP 194 provides:
Disclosure is designed to afford parties basic discovery of specific
categories of information, not automatically in every case, but upon
request, without preparation of a lengthy inquiry, and without
objection or assertion of work product. In those extremely rare
cases when information ordinarily discoverable should be protected,
such as when revealing a person's residence might result in harm to
the person, a party may move for protection. A party may assert any
applicable privileges other than work product. Otherwise, to fail to
respond fully to a request for disclosure would be an abuse of the
discovery process. 29
Tex. R. Civ. P. 194 cmt. 1 (emphasis added). In other words, Rule 194 trumps the
work product privilege, but nothing in the Rule indicates an intent to trump the

Rules 194.2(f)(4) and 192.3(e)(6) contain identical language allowing for discovery of “all
documents, tangible things, reports, models, or data compilations that have been provided to,
reviewed by, or prepared by or for the expert in anticipation of a testifying expert’s testimony,”
and therefore, as the Court of Appeals explained, they must be consistently interpreted. (RR Tab
22 at 9).
29
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attorney/client privilege. This is clear from the language, “A party may assert any
applicable privileges other than work product" in Comment 1.
By way of further example, when responding to discovery, upon request a
party must prepare a privilege log for all documents withheld on the basis of
privilege, except the attorney/client privilege. See Rule 193.3(c) (“[A]party may
withhold a privileged communication to or from a lawyer or lawyer’s
representative or a privileged document of a lawyer or a lawyer’s
representative…”).

If the rules contemplated post-litigation attorney/client

communications as part of the proper scope of discovery, then there would be no
need for this exception.
Finally, Rule 199 (the rule cited by the City in Strickland’s deposition
notice; Apx. 6) allows discovery of documents from fact witnesses by way of a
subpoena duces tecum if they are “within the scope of discovery.” On the other
hand, Rule 195 (dealing with experts and not relied upon by the City in
Strickland’s deposition notice) limits discovery from experts to requests for
disclosure, oral depositions and expert reports. See Tex. R. Civ. Proc. 195.4 and
199. While discovery of attorney/client communications is never “within the
scope of discovery,” had the City noticed this deposition under Rule 195, it would
not have been entitled to production of attorney/client communications.

20

D.

“The Vast Potential for Influence” This Court Discussed In
Christus Spohn Is Significantly Mitigated, If Not NonExistent, In The Case of a Party-Expert.

The City contends that testimony by Strickland will unduly influence the
jury because of the authoritative position an expert occupies and the deference
juries sometimes accord opinions offered by testifying experts. This is essentially
a public policy argument for displacing the attorney/client privilege and allowing a
full-on fishing expedition on the suspicion of “undue jury influence.” In the case
of a party-expert, however, the “vast potential for influence” this Court wrote
about in Christus Spohn is significantly mitigated, if not non-existent, since as a
party, it is quite clear where that witness’ interests lie.
The salient issue is whether a party-expert retains the otherwise universal
attorney/client privilege. If the Rules of Civil Procedure do not displace the
privilege and prior case law does not either, it is unconvincing to contend a jury
cannot do its job if a party-expert is allowed to communicate in confidence with a
lawyer. The jurors can judge for themselves whether Strickland’s testimony and
opinions are credible in light of his relationship to TWIA. See, City of Longview v.
Boucher, 523 S.W.2d 274, 279 (Tex.Civ.App.—Tyler 1975, writ ref’d n.r.e.)
(recognizing the jury could make its own determination of whether the witness was
interested or biased in favor of the City by reason of his past relationship with the
City in other matters.); Frank B. Hall & Co., Inc. v. Buck, 678 S.W.2d 612, 628
21

(Tex.App.—Houston [14th Dist.] 1984,writ ref’d n.r.e.) (“The jury should be given
the opportunity to judge for themselves the witness’s credibility in light of the
relationship between the parties, the witness’s motive for testifying, or any matter
which would tend to influence the testimony given by a witness.”).
E.

The Court of Appeals’ Decision Does not Conflict With
Other Decisions Nor Do Any Texas Cases Support the
City’s Waiver Arguments.

None of the City’s Texas authorities support its requested relief. Further, the
City’s discussion of these cases is occasionally rather loose. Finally, the City has
not cited nor has TWIA found a single Texas case that supports the City’s waiver
argument.
1.

Aetna Casualty & Surety Co. v. Blackmon30

In Blackmon, Aetna designated its employee, Ralph Fernandez, as an expert.
Id. at 439. Plaintiffs noticed his deposition and asked him to bring all documents
related to matters made the basis of the lawsuit. Id. Aetna objected and filed a
motion to protect certain documents based on the attorney-client, work product,
and party communications privileges. Id.
At the hearing, plaintiffs argued the designation of Fernandez as an expert
witness effectively waived all privileges for documents on which Fernandez relied

30

810 S.W.2d 438 (Tex. App.—Corpus Christi 1991, orig. proceeding)
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in forming his opinions.31 Id. The trial court agreed, and without reviewing any of
the documents, ordered Fernandez to appear for deposition and produce the
requested documents. Id. In response to a petition for writ of mandamus, the
Court of Appeals ordered requested documents in Fernandez’s possession to be
produced, not because claimed privileges were waived, but because Aetna failed
to carry its burden to prove the requested documents were even privileged. The
Court explained:
[W]e rely upon the general rule that the burden is on the party seeking
to avoid discovery to plead the basis for exemption or immunity and
to produce evidence supporting that claim.
***
We view the present case as analogous to disclosure to a third party of
information claimed to be privileged. To the extent that Fernandez
would testify concerning these matters as an expert witness, disclosure
by him would have the same effect as disclosure to a third party, and
would result in waiver of the privilege. Relators, therefore, must
provide some reasonable means of segregating the documents which
may form the basis of Fernandez’ expert testimony or which he may
rely upon in testifying.
This Aetna completely failed to do by affidavit or otherwise…
Id. at 440-41. Most important for this Court’s purposes is that the Blackmon Court
expressly rejected the City’s argument here that an expert’s designation alone
waives all privilege objections. The court explained:

31

The “relied upon” language from Rule 166b was eliminated when the Rules were revised in
1999. Tex. R. Civ. Proc. 194.2(f).
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[T]he trial court was apparently of the opinion that any documents
now in Fernandez’s possession are discoverable as a result of his
designation as an expert witness. We are unwilling at this time to
hold that the designation of a person as an expert witness
automatically waives all such privileges.
Id. (bold emphasis added).
Unlike Aetna, TWIA carried its burden to establish that Strickland was its
client representative and that the documents at issue were attorney-client
communications. The Court of Appeals below acknowledged that TWIA satisfied
its evidentiary burden in its opinion:
Texas Windstorm attached the affidavit of its attorney, James R. Old,
Jr., to its response to the motion to compel in support of its attorneyclient privilege….Old testified that Texas Windstorm designated
Strickland as its corporate representative who ‘serves as [Texas
Windstorm’s] liaison with defense counsel in this lawsuit.’ This
evidence is sufficient to establish that Strickland is a client
representative under rule 503. See Tex. R. Evid. 503(a)(2).
Old further testified that the communications concerning Strickland’s
affidavit were made in ‘the course and rendition of legal services,
including advising’ Texas Windstorm regarding its response to the
City’s motion for summary judgment….Moreover, an in camera
review of the emails and the drafts of the affidavit in Exhibit 3-A
reflects that they are attorney-client communications. Therefore, we
conclude that Texas Windstorm met its burden to establish that the
emails in Exhibit 3-A are attorney-client communications.32
32

Strickland also established that his communications with counsel concerning his summary
judgment affidavit do not form the basis of his expert opinions concerning the cause of the City’s
hurricane damages that occurred in 2008 or deficiencies in the appraisal process almost seven
years later. (RR Tab 1 at Ex A; RR Tab 3 at Ex. 1 at 51:12 – 53:15, 58:22 – 61:2; Apx. Tab 7).
Instead, he based his opinions on information contained in the claim file, adjuster’s file, appraisal
materials and depositions. (RR Tab 3 at Ex. 1 at 54:20 – 56:4, 253:4 – 253:14, 315:16 – 316:3;
Apx. Tab 7). The City’s counsel spent 6 hours deposing Strickland and explored all of the bases
for his opinions. (RR Tab 1 at Ex. A; Tab 3 at Ex. 1 – Cover Page). The City has therefore not
24

(R.R. 22; Apx. 3).
Because Blackmon and the instant case are factually distinguishable, nothing
in Blackmon controls or persuades the outcome of this case. The City seizes on a
single sentence that serves its purpose in claiming that the designation of an
employee expert is dispositive of the privilege issue, (Petition at 14), but that is not
what the Aetna court held; and, such a ruling is certainly not appropriate in this
case.33
2.

D.N.S., M.D. v. Schattman34

The issue in Schattman was whether the party communication privilege
protected from disclosure a narrative report Dr. S prepared for his professional
liability insurer in connection with a healthcare liability claim against him. Id. at

been prevented from discovering the basis of Strickland’s opinions. It simply wants to engage in
a fishing expedition and force TWIA to forfeit a highly effective, extremely qualified
spokesperson or, alternatively sacrifice all privileged communications, analyses, strategy
discussions and liability evaluations made since this case was filed in 2012.
33
The City also discusses the Noble case in its briefing. The Noble court cited Blackmon in its
opinion and, like the City, simply glossed over the evidentiary failure on which Blackmon is
based. The Noble court observed:
The court has also identified a state court decision out of Texas supporting the
principle. Aetna Casualty & Surety Company v. Blackmon, 810 S.W.2d 438
(Texas App.-Corpus Christi, 1991 (‘[W]e believe that it is beyond question that
the designation of Fernandez [an Aetna employee] as an expert on Aetna's claims
handling procedure waived any privilege that Aetna might assert as to the specific
matters that Fernandez relied upon as the basis for his testimony...We view the
present case as analogous to disclosure to a third party of information claimed to
be privileged.).
Noble v. City of Norwalk, No. CV-094016996S, 2012 WL 3870634, at *4 (Conn. Super. Ct. Aug.
3, 2012). Noble is discussed more fully below.
34
937 S.W.2d 151 (Tex.App. - Fort Worth 1997, orig. proceeding)
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152. In the context of determining if the report was privileged under Rule 166b
(since repealed), the Court of Appeals noted the Blackmon Court was the only
other Texas court that had addressed the interplay between the party
communication privilege and the expert disclosure rules. The Schattman Court
reviewed the facts of Blackmon and said:
We agree with the Corpus Christi court that the designation of a party as an
expert witness does not automatically waive the party-communication
privilege. We also agree that if a party-expert relies on a privileged
document as the basis for that expert's testimony, the privilege is waived.
Id. at 156.
Because the narrative report was not “prepared by an expert or for an expert
in anticipation of the expert's trial and deposition testimony” under Rule
166b(2)(e)(2), but rather for the doctor’s liability insurance company, the Court
held the report was not discoverable. Id. at 158. Most important for this Court’s
analysis, while determining whether production of the narrative report would be
governed by Rule 166b(2)(e)(1) or 166b(2)(e)(2) or both, the Schattman Court
predicted the very conduct that has occurred here:
Were we to apply rule 166b(2)(e)(1) [the rule that applied only to
intangible information] to the narrative report, the result would be a
fishing expedition for all of a party-expert's privileged
communications. In every case with a party-expert, virtually every
attorney-client and party communication that touches even remotely
on the facts of a case would be discoverable, practically resulting in
an automatic waiver of all privileges in every case with a party-expert.
Such a result would not only emasculate privileges, it would also
violate the prohibition against fishing expeditions in
26

discovery. See Loftin, 776 S.W.2d at 148. Moreover, that result
would have a chilling effect on the attorney-client relationship and
the insurer-insured relationship.
Id. at 157-58 (emphasis added).
3.

In re Christus Spohn Hosp. Kleberg35

In Christus Spohn, a defendant hospital inadvertently sent records regarding
its internal investigation of a medical malpractice claim to its outside retained
expert. The hospital claimed that the documents were work product and tried to
snap them back. The trial court held the hospital waived the work product privilege
and refused to order return of the documents. The hospital applied for mandamus,
which the Supreme Court denied.
The Court in In Re Segner, cited by the Court of Appeals below, explained
why Christus Spohn did not apply in Segner (nor does it apply here): “[T]he Court
in Christus Spohn Hospital was not presented with the question of balancing these
interests [related to expert disclosures] against the importance of confidentiality in
attorney-client relationships.” 441 S.W.3d at 412. Nor did Christus Spohn involve
a party-expert.

Moreover, Comment 1 to Rule 194 prohibits litigants from

asserting the work product privilege in response to a Request for Disclosure about
expert witnesses. There is no similar rule for the attorney/client privilege.

35

222 S.W.3d 434 (Tex. 2007)
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The work-product privilege shelters the mental processes, conclusions, and
legal theories of an attorney and provides a privileged area within which the lawyer
can analyze and prepare his case. In re Bexar Criminal Dist. Attorney’s Office,
224 S.W.3d 182, 186 (Tex. 2007) (orig. proceeding). The work-product privilege
is broader than the attorney-client privilege and includes all communications made
in preparation for trial, including an attorney’s interviews with parties and nonparty witnesses. 224 S.W.3d at 186. It includes not only documents but extends to
an attorney’s mental impressions, opinions, conclusions, and legal theories, as well
as the selection and ordering of documents.36 Id.
The attorney-client privilege and the work-product privilege are not
synonymous under Texas law. Unlike the work-product privilege, there is no
substantial need exception to the attorney-client privilege. In re Fairway Methanol
LLC, 515 S.W.3d 480, 493 (Tex.App.—Houston [14th Dist.] 2017, orig.
proceeding). The proof required to establish one of these privileges does not
necessarily establish the other. Carmona v. State, 941 S.W.2d 949, 953 (Tex.
36

Work-product is of two types—core work-product and other work-product. In re Monsanto
Co., 998 S.W.2d 917, 930 (Tex.App.—Waco 1999, orig. proceeding). Core work-product,
which consists of the mental impressions, opinions, conclusions, and legal theories of the
attorney is completely protected from discovery. 998 S.W.2d at 930; In re Bexar Criminal Dist.
Attorney’s Office at 187-88 (“Core work product is sacrosanct and its protection impermeable.”).
Noncore or other work-product, however, is discoverable upon a showing that the party seeking
discovery has a substantial need for the materials in the preparation of his case and is unable,
without undue hardship, to obtain the substantial equivalent of the materials by other means. In
re Maher, 143 S.W.3d 907, 912 (Tex.App.—Fort Worth 2004, orig. proceeding); Tex. R. Civ. P.
192.5(b).
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Crim. App. 1996). The two privileges can be waived in entirely different ways.
Id. An objection based on one of these privileges will not preserve for appeal a
claim based on the other. Id.; In re Sea Mar Mgmt., Inc., No. 14-98-01095-CV,
1999 WL 33219365, at *2, n.2 (Tex.App.—Houston [14th Dist.] Jan. 28, 1999,
orig. proceeding). Thus, contrary to the City’s argument, these privileges are not
interchangeable under the Rules nor does Christus Spohn control the disposition of
this case.
4.

In re Segner37

The City’s strained attempts to distinguish Segner fall flat because that Court
framed the issue under review quite broadly: “The Bank argues that the rule
requires production of all documents provided to, reviewed by, or prepared for
Carter both before and after Carter’s designation as an expert, regardless of
privilege characteristics. We disagree.” 441 S.W.3d at 411. It then held, “Because
Carter was designated as a testifying expert, the Bank could obtain the discovery
permitted by Rule 192.3(e), 194.2(f), and 195. These rules do not extend to
Carter's communications protected by the attorney-client privilege.” Id. at 413.
What the City failed to discuss in its Petition for Review was that Sovereign
Bank sought review in this Court of the Segner opinion and, relying on Christus

37

441 S.W.3d 409 (Tex. App.—Dallas 2013, orig. proceeding)
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Spohn, made many of the same arguments to this Court that the City makes here.
For example, Sovereign Bank presented this issue for review:
This Court held that the adverse party is entitled to see all documents
– even documents protected by the work product doctrine – the other
side gave to its testifying expert. In re Christus Spohn Hosp. Kleburg,
222 S.W.3d 434 (Tex. 2007). The court of appeals [in Segner]
decided that attorney client privileged communications are exempt
from the Christus holding. Can that be right?
(Supp RR at Tab 2; Apx. 8). Apparently this Court thought Segner was right
because it denied Sovereign Bank’s Petition, indicating the court determined it
presented “no error that requires reversal or that is of such importance to the
jurisprudence of the State as to require correction.” Tex. R. App. P. 56.1(b)(1).
The same result should attain here.
F.

The Federal Rules Would Protect From Disclosure the
Documents in Exhibit 3A.

Citing cases from a Georgia Bankruptcy Court, a district court in
Connecticut (regarding an administrative appeal), the U.S. Court of Appeals for the
Federal Circuit, and the Sixth Circuit, the City claims federal case law supports its
position in this case. 38 (Petition at 10). TWIA disagrees for several reasons.
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The City cited Tri State Outdoor Media Group, Inc., 283 B.R. 358, 365 (Bankr. M.D. Ga.
2002); Noble v. City of Norwalk, No. CV094016996S, 2012 WL 3870634 (Conn. Super. Ct.
Aug. 3, 2012); In re Pioneer Hi-Bred Int’l, Inc., 238 F.3d 1370, 1375-76 (Fed. Cir. 2001)(orig.
proceeding); and Reg’l Airport Auth. Of Louisville v. LFG, LLC, 460 F.3d 697, 715 (6th Cir.
2006).
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First, the Texas and federal rules on expert disclosures and communications
are significantly different.39 Only if state and federal rules are analogous is it
potentially instructive to look to federal law for guidance. See e.g., San Antonio
Water Sys. v. Nicholas, 461 S.W.3d 131, 136–37 (Tex. 2015) (“[W]e look to
relevant federal law for guidance when the relevant provisions … are analogous.”).
Second, the federal rule governing expert witness disclosures, Rule 26, was
amended effective December 1, 2010.

Before the 2010 amendments, federal

courts generally held that all documents and information disclosed to any testifying
expert in connection with his testimony, including any communications with
attorneys, were discoverable by the opposing party. 40 That is no longer the case as
discussed below. Three of the four federal cases cited by the City (and decided
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For example, Federal Rule 26(b)(4)(C) expressly protects communications between the party’s
attorney and any witness required to provide a report under Rule 26(a)(2)(B) (i.e., retained
testifying experts) while Texas Rule of Civil Procedure 192.5(c)(1) specifically states that work
product loses its protected status when it is provided to a testifying expert. The Texas and
federal rules also recognize different classes of experts. The Texas rules differentiate between
testifying and consulting only experts, Tex. R. Civ. Proc. 192.3(e), and the Federal rules draw a
distinction between reporting and non-reporting experts. Fed. R. Civ. Proc. 26(a)(2).
40
Underlying these rulings was the Advisory Committee Note to the 1993 amendments to Fed.
R. Civ. P. 26(a)(2) and (a)(2)(B), which provided as follows:
The [required expert] report is to disclose the data and other information considered by
the expert and any exhibits or charts that summarize or support the expert's opinions.
Given this obligation of disclosure, litigants should no longer be able to argue that
materials furnished to their experts to be used in forming their opinions—whether or not
ultimately relied upon by the expert—are privileged or otherwise protected from
disclosure when such persons are testifying or being deposed.
Fed.R.Civ.P. 26(a)(2)(B) advisory committee’s note to 1993 amendment.
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before 2010) construe the earlier version of Rule 26. They are therefore not
instructive of current federal law.
The fourth case cited by the City, Noble v. City of Norwalk, 2012 WL
3870634, was decided in 2012, after the federal rules were amended in 2010, but
the only three federal cases cited by the Noble Court to support its decision to
compel privileged documents reviewed by an expert were all decided before the
2010 amendments and were based upon the prior rule which required disclosure of
all documents and information provided to any testifying expert. That fact alone
negates Noble’s relevance here.
Third and most importantly, under current Rule 26, there is no question the
documents labeled Exhibit 3A would be protected from disclosure. By way of
background, there are two kinds of testifying experts under current federal law:
retained/reporting experts and non-retained/non-reporting experts. Fed. R. Civ.
Proc. 26(a)(2)(B). The 2010 amendments clarify that a retained testifying expert is
one who is retained or specially employed to provide testimony or whose duties as
a party’s employee regularly involve giving expert testimony. Id. Only a retained
expert witness is required to provide a written report. Id.
If this case were being analyzing under current federal law, Strickland would
be a retained expert from whom a written report is required because he regularly
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gives expert testimony for TWIA.41 Drafts of expert reports and communications
between an attorney and a testifying expert are expressly privileged under current
federal Rule 26(b)(4)(B) and (C), which means TWIA would not be required to
produce any of the documents under consideration in the instant case if it was
being decided under current federal law.
II.

The Trial Court Abused its Discretion by Denying TWIA’s snap-back
motion.
There is no contention that TWIA failed to timely or sufficiently invoke the

“snap back” provisions of Rule 193.3(d). That rule provides that upon timely
notice, “the requesting party [here, The City] must promptly return the specified
material or information and any copies pending any ruling by the court denying the
privilege.” Tex. R. Civ. Proc. 193.3(d). Despite its mandatory nature, the City
improperly refused to return the inadvertently produced documents. The trial court
likewise erred by denying TWIA’s snapback motion. (RR Tab 14, Tab 15 at 12).
Rule 193.3(d) provides a nondiscretionary rule against waiver of privilege
through inadvertent production of documents. It provides as follows:
(d) Privilege not waived by production. A party who produces
material or information without intending to waive a claim of
privilege does not waive that claim under these rules or the Rules of
Evidence if - within ten days or a shorter time ordered by the court,
after the producing party actually discovers that such production was
made - the producing party amends the response, identifying the
material or information produced and stating the privilege asserted. If
41

RR Tab 3 at Ex. 1 at 6-7, 15, 51-52, 100-05; Apx. Tab 7
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the producing party thus amends the response to assert a privilege, the
requesting party must promptly return the specified material or
information and any copies pending any ruling by the court denying
the privilege.
TEX. R. CIV. P. 193.3(d).

Rule 193.3(d) specifically “contemplates that, on

occasion, certain materials or information may be inadvertently produced to an
opposing party without the intention of the producing party to waive a claim of
privilege.” In re Parnham, 263 S.W.3d 97, 105 (Tex. App.--Houston [1st Dist.]
2006, orig. proceeding).
Immediately after learning of the inadvertent disclosure, TWIA’s counsel
sent an e-mail and letter to the City’s counsel, (1) advising of TWIA’s intention to
invoke the “snap-back” provisions of Rule 193.3(d), (2) asking counsel to destroy
Exhibit 3-A without review or inspection, and (3) requesting agreement on
TWIA’s to-be-filed Emergency Motion to Withdraw Exhibit 3A pending
resolution of the Motion to Compel.42 The City’s counsel responded, “opposed.”
(RR Tab 5). TWIA filed its Emergency Motion to Withdraw Exhibit 3-A and to
Amend Response to Plaintiff’s Motion to Compel Production or, Alternatively,
Motion to Exclude Paul Strickland Testimony.43 Following a hearing during which
the City’s attorneys repeatedly attempted to inject the contents of the privileged
communications into the record, the City’s counsel agreed to seal the record and

42
43

RR Tab 4
RR Tab 7
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not disseminate the documents pending final resolution of the privilege issue.44
If the snap back rule is inapplicable to these facts, then there is really no
snap back rule in Texas, and it is a useless appendage to our rules of procedure.
Given the fundamental constitutional implications of inadvertent disclosures,
particularly those involving the attorney/client privilege, that could not be the
intent of the snap back rule.
CONCLUSION
Litigation involving specialized knowledge is ubiquitous.

Equally

ubiquitous is the use of party-experts who have specialized knowledge. There is
nothing in the rules or case law that justifies forcing a litigant utilizing a partyexpert to forfeit the right to keep confidential communications with his attorney.
PRAYER
TWIA prays this Court will deny the City of Dickinson’s Petition for Writ of
Mandamus. Alternatively TWIA prays the Court will direct the trial court to grant
TWIA’s snapback motion and narrow the scope of its order on the Motion to
Compel to require production of only non-privileged documents provided to,
reviewed by, or prepared by or for Paul Strickland in anticipation of his testimony.

44

RR Tab 10 at Ex. C-5
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Respectfully submitted,
/s/Andrew T. McKinney IV
Andrew T. McKinney IV
State Bar No. 13716800
mckinney@litchfieldcavo.com
Tory F. Taylor
State Bar No. 24008131
taylor@litchfieldcavo.com
Kim A. Cooper
State Bar No. 00790497
cooper@litchfieldcavo.com
LITCHFIELD CAVO, L.L.P.
One Riverway, Suite 1000
Houston, Texas 77056
Telephone: (713) 418-2000
Facsimile: (713) 418-2001
- and BY: /s/ James R. Old, Jr.
JAMES R. OLD, JR.
STATE BAR NO. 15242500
jold@hicks-thomas.com
HICKS THOMAS LLP
3560 DELAWARE, SUITE 308
BEAUMONT, TEXAS 77706
(409) 241-7252 – TELEPHONE
(409) 419-1733 – TELECOPIER
ATTORNEYS FOR TWIA

36

CERTIFICATE OF COMPLIANCE
I certify that pursuant to Tex.R.App.P. 9.4, this response: (1) contains 8859
words (excluding the exempted portions of Tex.R.App.P. 9.4(i)(1) and (2)); and (2)
has been prepared (except for the cover and signatures pages) in conventional
typeface no smaller than 14-point for text and 12-point for footnotes.
/s/Andrew T. McKinney IV
Andrew T. McKinney IV
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CERTIFICATE OF SERVICE
I hereby certify that on this 13th day of October, 2017, a true and correct
copy of TWIA’s Brief on the Merits was served on all counsel of record by the
court’s electronic filing system as follows:
David Salyer
MCLEOD, ALEXANDER, POWEL & APFFEL, P.C.
802 Rosenberg
P.O. Box 629
Galveston, Texas 77553
James R. Old, Jr.
Cynthia C. Johnson
Hicks Thomas LLP
2615 Calder, Suite 720
Beaumont, Texas 77702
Trey Henderson
James Eloi Doyle
DOYLE RESTREPO HARVIN &ROBBINS, L.L.P.

440 Louisiana Street, Suite 2300
Houston, Texas 77002
Anthony G. Buzbee
Christopher J. Leavitt
THE BUZBEE LAW FIRM

600 Travis Street, Suite 7300
Houston, Texas 77002
Shaun Wesley Hodge
THE HODGE LAW FIRM, PLLC
2211 The Strand Street, Suite 302
Galveston, Texas 77550
/s/Andrew T. McKinney IV
Andrew T. McKinney IV
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Appendix
1.

Judge Cox’s Order denying TWIA’s Snap-Back Motion

2.

Judge Cox’s Order granting the City’s Motion to Compel Production

3.

The Court of Appeals’ Opinion

4.

Hon. Nathan L. Hecht & Robert H. Pemberton, A Guide to the 1999 Texas
Discovery Rules Revisions (November 11, 1998)

5.

Judge Cox’s Order granting TWIA’s Emergency Motion to Withdraw
Exhibit 3-A

6.

Paul Strickland’s deposition notice and subpoena duces tecum

7.

Paul Strickland’s deposition

8.

Sovereign Bank’s Brief on the Merits in Cause No. 14-0002; In re Sovereign
Bank
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Filed: 819/2616 11:12:56 AM
JOHN D. KINARD - District clerk
Galveston County, Texas
Envelope No. 12065315
By: Sheila Dixit
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a• . .M*4 TEXAS WINDSTORM INSURANCE ASSOCIATION'S
EMERGENCY MOTION TO WITHDRAW EXHIBIT 3-A
On this day, this C01,11 considered Texas Windstorm Insurance Association's Emergency
Motion to Withdraw Exhibit 3-A to and Amend Response to Plaintiff's. Motion to Compel
Production or, Alternatively, Motion to Exclude Pattlikric1:1and Testimony, and, having heard
and considered the arguments of the parties, the CouriaeS the motion.4.t-is-therenflAP
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Galveston County, Tex:
Envelope No. 1190861
By: Shailja Di:
7/29/2016 3:57:29 P

CAUSE NO. 12-CV-2013
IN THE DISTRICT COURT OF

CITY OF DICKINSON,

2016AUG 26 At110: 53

Plaintiff,

GALVESTON COUNlir,

v.

IUISTRICT
GALVESTCM

TEXAS WINDSTORM INSURANCE
ASSOCIATION,
122ND JUDICIAL—DISTRICT COURT

Defendant.

ORDER GRANTING PLAINTIFF'S MOTION TO
COMPEL PRODUCTION OR, ALTERNATIVELY,
MOTION TO EXCLUDE PAUL STRICKLAND'S TESTIMONY
On this date, the Court considered Plaintiff City of Dickinson's ("COD") Motion to
Compel Production or, Alternatively, Motion to Exclude Paul Strickland's Testimony (the
"Motion"). Flaying considered the Motion, any responses, replies, arguments of counsel, the
pleadings on file, and all other matters properly before it, the Court GRANTS the Motion.
IT IS THEREFORE ORDERED that TWIA produce, within three days of the signing
of this Order, all documents, tangible things, reports, models, and data compilations that have
been provided to, reviewed by, or prepared by or for Paul Strickland in anticipation of his
testimony as an expert, including all e-mails and drafts he exchanged with TWIA's counsel to
prepare his Affidavit, attached as Exhibit A. If TWIA fails to do so, Strickland is stricken as
an expert and the in
SIGNED

duction of his testimony is barred at trial.
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JOHN D. KINARD - District Clerk
Galveston County, Texas
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CAUSE NO. 12CV2013
CITY OF DICKINSON

IN THE DISTRICT COURT

YS,

OF GALVESTON COUNTY, TEXAS

TEXAS WINDSTORM INSURANCE
ASSOCIATION

122" JUDICIAL DISTRICT

THE STATE OF TEXAS
COUNTY OF TRAVIS
AFFIDAVIT OF PAUL. STRICKLAND
Before me, the undersigned notary, on this day personally appeared Paul Strickland, the
affiant, known to me to be the person whose name is subscribed to this instrument and who, after
being by me duly sworn, upon oath did testify as follows:
"My name is Paul Strickland. I urn over the ago of twenty-one (21) years, of sound mind,
never been convicted of a crime and am fluty competent and capable of making this affidavit.
The facts stated in this affidavit are within my personal knowledge and are true and correct.
I received a Bachelor of Science from Charter Oak State College with a concentration in
Construction and Real Estate Management. I currently hold an Associate in Claims ("MC")
certification and a Texas all lines adjuster license and National Flood Insurance Program
("Win codification. I have also held all lines adjuster licenses in a variety of other states.
have held certifications from the California Earthquake Authority and a variety of Insurers and
have over 30 years of experience in the insurance claims process from a variety of perspectives,
including property damage claims from the perspective of an insurance restoration contractor,
and assessment pf claims as a field adjuster, claimant representative and in-house insurance
claims handler. I have built homes and commercial buildings, and have restored and repaired
buildings that suffered losses such as the buildings involved here:
I have represented a variety of client insurance carriers Including Lexington Insurance,
Safeco, Zurich, Liberty Mutual, Texas Farm Bureau, Partners, Hartford Insurance, USAA, State
Auto Insurance Company and others, I have experience in investigation and payment of a broad
array of residential and commercial losses including claims arising from hurricanes Katrina, Rita,
Ivan and lice.
"I am also experienced in the appraisal process, having served as an appraiser and
umpire in residential and commercial claims. I have served as an appraisal panel member for
insureds as well as insurers. I am familiar with insurance industry standards for conducting
appraisal of property damage claims and the fair assessment of claimed losses, I am attaching as
Exhibit 4-A a true and correct copy of my resume, which identifies my qualifications.

I em employed within Texas Windstorm Insurance Association (hereinafter "TWIA") as
Senior Claims Examiner, I have worked continuously at TWIA either as an employee or a
contractor since April, 2011. One of my responsibilities at TWIA has included claims
supervision of certain Hurdeane Ike claims and lawsuits.
I have reviewed the claims file and have acquainted myself with the City of Dickinson
claim for Hurricane Ike damages made the basis of this lawsuit. I am also generally familiar
with the discovery in this case, and have reviewed the deposition transcripts of Tulle Robinson,
Vernon Thompson. and Don Burgess. I attended the deposition of Mark Dominigue,
Dickinson's Notice of Loss Initiated its claim shortly after Hurricane lice, width struck
September 13, 2008. The notice listed four (4) buildings as having been damaged by the storm,
TWIA hired [MS Claims & Catastrophe Service to adjust the claim. The information made
available to TWIA as part of the claim process indicates that IMS adjuster Michael Goldberg
conducted his initial Inspection of the City of Dickinson structures insured under the polity on
October 3, 2008. Other inspections followed. On December 17, 2008, IMS Inspected the police
station and fire station roofs, which were not Inspected during the initial inspection because both
locations requested that the adjuster not set up his ladder as It might hinder emergency responses,
On January 20, 2009, IMS inspected the City Barn, During the initial inspection, Vernon
Thompson of the City of Dickinson told IMS he did not believe the structure was covered under
the policy,
IMS provided its estimate of damages on February 26, 2009. While estimates were being
evaluated for scope and coverage, TWIA issued a cheek for $40,000 on March 21, 2009. The
final IMS estimates were issued on April 1, 2009, and In accordance with those estimates, TWIA
issued a check for the remaining recommended payment in the amount of $39,882.76. No
depinciatIon was reserved,
On April 29, 2009, IMS issued a report with a Proof of Loss attached that was signed on
April 28, 2009. Once the claim was paid, TWIA considered the claim closed. TWIA conducted
no further investigation after it closed its file on May 12, 2009. All checks written to the City of
Dickinson were cashed, TWIA received no requests for re-inspection or supplemental claims
from the City of Dickinson until it received service of this lawsuit,
Dickinson filed suit against TWIA on September 12, 1012, the 4-year anniversary of
Hurricane Ike, There was no pre-suit notice sent by Dickinson or its attorneys and no
explanation of any specific disagreement regarding the claim handling was contained In the suit
papers, just generic pleadings, Following the service of the suit, in January 2013, TWIA's
counsel invoked appraisal. MIA assigned Jon Held as Its appraiser, Dickinson assigned Mark
Dementia as Its appraiser. Dickinson's counsel obtained an Order appointing Don Burgess to
serve as Umpire.

Over three years after the City of Dickinson filed suit, the appraisal process culminated in
a signed "Amended Appraisal Award" in the amount of $945,385.98 RCV. This was almost
seven times the RCV' value of $136,834,25 estimated by TWIA's adjuster.
The award, which TWIA'a appraisers did not sign, included language added by Mr.
Burgess claiming that it addressed only covered damages caused by covered perils. TWIA's
appraisers objected to the umpire's proposed award and requested an explanation of the rationale
supporting the proposed award before it was signed; however, the umpire refused the request.
J.S. Held also obtained reports from Nelson Engineering which provided detailed causation
opinions regarding the condition of' the property included in the award proposal. Despite
requests for• consideration of the information from both J,S. Held and TWIA's attorneys, that
information was not discussed by the panel prior to the award being executed by Mr. Doming=
for the City,
TWIA did not authorize the panel to make coverage determinations, nor did it ask for
those when It invoked appraisal. The policy In question covers "direct physical loss to the
covered property caused by windstorm or hail unless the loss is excluded in the Exclusions,"
The policy does not cover other perils, such as flood, "wear and tear" or damage caused by
"wind driven rain." For example, Interior damage caused by wind pushing water Into the
building envelope is not covered unless there was an opening caused by the wind which allowed
that water to enter. Even where wind from a covered event creates an opening allowing water to
Intrude and cause damage, the policy only covers the "immediate effects" of the water intrusion
and not long-term effects, as the insured has a duty to mitigate and prevent the on-going
intrusion of water. Based on the documents prepared by the umpire and signed by Dickinson's
appraiser, there is no way to determine if the money being awarded is allocated to address
damages caused by "wind driven rein" or long-term water intrusion damage. The award
documents do not provide any rationale for the signatories' decision.
TWIA contends that, and It is my personal opinion based on my personal knowledge,
experience, training and review of the information described in this Affidavit that, the award is
not an honest assessment of the necessary repairs caused by Hurricane Ike. There are numerous
examples available of the many problems with the award based on the limited information
known to TWIA do date, including but in no respect limited to:
« TWIA did not authorize the panel to conduct a re-inspection of the City's loss and
issue an award on damage never presented to TWIA and for wrach no notice was
given to TWIA prior to appraisal being invoked, yet as Mr. Domangue explained In
his deposition that is exactly what he set about to do in his inspections;
« The award is not itemized, as is required by the Policy, and it Is impossible to apply
policy terms and conditions to the award as it was issued;
« The award exceeds the scope of concerns with the toss adjustment Identified by the
City of Dickinson;

I RCV stands for "replacement coat value" and Is the estimated cost to repair or replace the damaged property,
taking into account the depredation of the value of the property prior to the occurrence giving rise to the damage.

• The appointment of Don Burgess as the umpire was the result of interference in the
appraisal process, as identified in TWIA's Motion to Vacate Burgess's appointment;
• The insurance policy requires the appraisal panel members and the umpire to be
independent and competent Mr, Burgess and Mr. Domangue do not meet those
standards;
• Mr. Burgess took it upon himself to make causation determinations with no request or
authorization that he do so, and with no competence to do so, Mr, Burgess refused to
consider the opinions of qualified professionals, He refused to provide a written
rationale for his proposals which ultimately became the final elvers'. There is no
defined scope forming the 'basis of the dollar amounts identified in the award, nor Is
there any methodology provided in the award relating to that scope. These points
linter underscore Mr, Burgess's lack of competence to lead this appraisal;
• TWIA is aware that Mt. Dementia, the City of Dickinson's appraiser, has in the pest
represented hundreds of Insureds in claims against TWTA, has done so while
admittedly hiding conflicts of interest and with acknowledged bias against TWIA and
insurers in general. TWIA contends his conduct in this and other appraisals reveals
him to be biased and to not be "independent" as oalled for In the insurance policy
governing this appraisal;
• Though Dickinson Is a tax.exempt municipality, the award 'minden over $79,000 in
sales tax, with no explanation;
• There is no causation analysis, leak tracing or identification of "wind-created
openings," regardless of whether the opening, if any, could be attributable to
Hurricane lb and it is impossible to confirm the award represents only repairs to
covered damage, The lack of this information also prevents TWIA from applying
policy terms and conditions to determine what amount, if any, should be paid based
on die award result;
• In addition to a lack of documentation for the basis of the award, TWIA's appraisers
and its engineering consultants agree could the award contains damages which cannot
be attributed to wind from Hurricane Ike;
• TWIA's insurance does not provide replacement cost coverage for repaired items
over and above the actual cost of repair, When repairs were completed prior to the
appraisal inspections, there Is no Indication that the actual cost of repair was
considered by the panel, nor is there an explanation as to why costs in excess of the
known costs of repair wore included in the award;
• Documents produced by Dickinson reveal that the award inaccurately attributes
damages to Hurricane Ike when in fact the City was aware of other possible causes
including pre-existing conditions, construction defeats and deferred maintenance.
The award does not Indicate how these uonditions were taken into account by the
panel, if at all.
TWIA did not authorize the appraisal panel to make findings that involved matters not In
dispute between the parties - it certainly did not agree to allow the panel to re-inspect
Dickinson's properties and create an entirely new claim, but that is what the award. does.
The only concerns raised by Dickinson prior to filing stilt were made hi letters dated
April 27 and 28, 2009 and were sent by the City to its insurance agent. The letters raised

questions involving the number of ceiling tiles replaced In the Police Department (Item 1), the
reimbursement for metal roofing on two buildings, and the denial of payment for interior
damages on Items 9 and 11. The award far exceeds the scope of any dispute Identified by the
City of Dickinson.
By way of example the award calls for replacement of the roof and interior repairs within
the Police Department (Item 1). These items were not brought to TWTA's attention as being part
of a disagreement Involving the loss adjustment for Item I. No payment was made on Ib,iu 1
because the claim was below deductible. With limited exceptions regarding flashing on one
wall, there were no roof damages identified in the original claim adjustment. The only
disagreement reported by the City involving Item I related to the number of ceiling tiles included
in the estimate, not roof or Interior storm damage, To the extent the award exceeds any
disagreement expressed by Dickinson, the appraisal panel lacked authority to issue the award,
The apparent inclusion of damages in the award which were not incurred by Dickinson,
were excluded, or which pre-existed the storm, raises questions of the motive for inclusion of
those damages In the award. An example includes the repair allocation in an amount of over
$75,000 for unspecified Interior damages to Item 9. This number is derived by adding the
column of damages under Item 9 for items other than the roof, According to documents
produced In this lawsuit by Dickinson, the City was notified by the adjuster on April 14, 2009
that there was no coverage for the Interior damage to Item 9 because there was no "wind created
opening," The award documents do not Identify a "wind created opening" nor do they provide
an explanation for including damages which were excluded due to lack of coverage in the
original claim payment,
Another example is the breezeway on Item 9 (the Depot). The award allocates an RCV
value of $11,324.49 for unidentified repairs to the breezeway with no explanation. The
breezeway is open to the elements. TWIA did not accept a claim for damage to the breezeway.
The City has produced documents dating to 2007 which indicate that the decking of the
breezeway needed to be replaced prior to Hurricane Ike, and that rotting wood was an
"acknowledged condition" duo to exposure to the elements. The breezeway condition was an asbuilt, pre-storm condition excluded by the policy, No "wind created opening" was identified
which could link the necessity for repairs to the breezeway to a covered peril, There was no
documented "wind created opening" which triggers coverage for this item, The only
documented damage to the breezeway suggests an uncovered loss, This finding alone at least
reflects a mistake or accident on the part of the panel, Regardless, the panel was not authorized
to include the cost to repair conditions for which coverage was not accepted, and which
obviously were not incurred as a result of a covered peril.
During the appraisal, the panel requested that the City provide Invoices or cost
information for all major repairs which had been completed, The City only provided till invoice
for replacing the moth of the Depot and Depot Museum (Items 9 and II). First, this was not an
accurate reporting of the cost information available to the City as it had replaced roofs and
conducted repairs on other buildings, Also, It appears the panel ignored the only cost of repair
information it was given, The award for Items 9 and I l includes charges for items not Incurred

in the replacement of those roofs, such as general contractor overhead and profit, general
conditions and sales tax.
These are seine of the ammo raised by the appraisal award. TWIA is still conducting
its investigation. Based upon my =matinee, training, personal imowledge and my review of the
available information as described in this Affidavit, it is my opinion that TWIA did not receive
what the policy contemplates, and TWIA did not receive a fair and honest assessment of the loss
In dispute. It is also my opinion that the Appraisal Award violates the insurance policy and
general principles of indemnity.
Similarly, it is my opinion that the appraisal process did not comply with accepted
insurance industry standards and practices, By way of example only, the umpire relbsed requests
to explain the basis for the award and ignored Information provided by the appraisers which
called the accuracy of the award into question. The City failed to provide requested repair
documentation and the panel ignored what information the City actually provided, The failure to
identify or reatrict the appraisal's scope to the dispute and lack of itemization of the loss are
additional Indicators of a flawed process. An additional Indicator Is the fact that it is impossible
to apply policy terms and conditions to the award in the form provided by the panel, which is
identical to the form attached to Plaintiffs Motion for Summary Judgment.
I am also the custodian of its records for Texas Windstorm Insurance Association in
relation to City of Dickinson [SD's Hurricane Ike Claim ii C0128084 with a date of loss of
September 13, 2008, as well as the prior claims brought by League City and Dickinson
Independent School District. I have reviewed and verify the authenticity of the following
exhibits attached to Texas Windstorm Insurance Association's Responses to City of Dickinson's
No-Evidence Motion for Summary Judgment on TWIA's Affirmative Defenses, Response to
Motion for Smoothly Judgment on the Amount of Property Damage, and Response to Motion for
Summary Judgment on Causation;
Exhibit 3

Certified copy of TWIA Commercial Policy, Windstorm and Hail, Policy
No. 56390701;

Exhibit 5

First Notice of Loss dated September 29, 2008;

Exhibit 7

Copies of Negotiated Checks;

Exhibit 13

Pivot of Loss dated April 29, 2009;

Exhibit 9

April 27, 2009 Letter from City of Dickinson to its agent;

Exhibit 10

April 28, 2009 Letter from City of Dickinson to its agent;

Exhibit 18

Appraisal Award in Cause No. 12-CV-0053, League CO n. Texa.v
Windstorm insurance Association, in the 10th Judicial District of
Galveston County, Texas;

Exhibit 19

Appraisal Award In Cause No. 12-CW2012, Dickinson Independent
School District v. Taws Windstornt Insurance Association, in the 405th
Judicial District of Galveston County, Texas; and

The exhibits are comprised of true and correct copies of documents kept by TWIA In the regular
course of business, and it was the regular course of business of TWIA for an employee or
representative of TWIA, with personal knowledge of the act, event, condition, opinion, or
information recorded to make the record or to transmit information thereof to be Included in such
record; and the record was made at or near the time or reasonably soon thereafter. The referenced
exhibits are exact duplicates of the original documents which they purport to represent"
Further Affi ant Sayeth Not.
Paul Strickland
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Petition for Writ of Mandamus Conditionally Granted and Memorandum
Opinion filed December 13, 2016.

In The

Fourteenth Court of Appeals
NO. 14-16-00677-CV

IN RE TEXAS WINDSTORM INSURANCE ASSOCIATION, Relator
ORIGINAL PROCEEDING
WRIT OF MANDAMUS
122nd District Court
Galveston County, Texas
Trial Court Cause No. 12-CV-2013

MEMORANDUM OPINION
On August 30, 2016, relator Texas Windstorm Insurance Association filed a
petition for writ of mandamus in this court. See Tex. Gov’t Code Ann. § 22.221
(West 2004); see also Tex. R. App. P. 52. In the petition, Texas Windstorm asks
this court to compel the Honorable Lonnie Cox, presiding judge of the 122nd

District Court of Galveston County, to set aside his (1) August 25, 2016 order
granting the motion to compel production, or alternatively, motion to exclude the
testimony of Paul Strickland, filed by the City of Dickinson; and (2) August 25,
2016 order denying Texas Windstorm’s motion to withdraw Exhibit 3-A to its
response to the motion to compel. We conditionally grant the petition.
BACKGROUND
Texas Windstorm issued a commercial windstorm policy to the City of
Dickinson. The parties dispute the amount Texas Windstorm owed the City under
the policy for property damage caused by high winds during Hurricane Ike. The
City sued Texas Windstorm for breach of contract, fraud, violations of the Texas
Insurance Code, and breach of the duty of good faith and fair dealing, and
requested a declaratory judgment regarding certain items under Chapter 541 of the
Insurance Code.
The City filed a traditional motion for summary judgment on causation.
Texas Windstorm filed a response, which included an affidavit of its corporate
representative, Paul Strickland, who also opined as a non-retained expert. During
Strickland’s deposition, the City learned that Strickland’s affidavit had been
revised in a series of emails between Strickland and Texas Windstorm’s counsel.
The City filed a motion to compel all communications between Strickland and
Texas Windstorm’s counsel, or in the alternative, a motion to exclude Strickland as
an expert.
A series of clerical errors and miscommunications occurred when Texas
Windstorm prepared its response to the motion to compel. As a result of those
2

errors and miscommunications, fifty-five pages of documents, which Texas
Windstorm claimed were protected under the attorney-client and attorney work
product privileges and intended to be tendered physically to the court in camera in
a sealed envelope, were inadvertently e-filed as Exhibit 3-A to Texas Windstorm’s
response to the motion to compel.
Between the evening of August 8, 2016, when Exhibit 3-A was e-filed, and a
hearing on the motion to compel set for August 9, 2016, Texas Windstorm’s
counsel discovered the filing error. Texas Windstorm’s counsel sent an email to
the City’s counsel, requesting an agreement on an emergency motion to withdraw
the documents in Exhibit 3-A (“snap-back” motion).

The City’s counsel

responded, “Opposed.” Texas Windstorm also sent a letter to the City’s counsel,
invoking the snap-back provision of the Rule 193.3(d) of the Texas Rules of Civil
Procedure and requesting that the City delete or destroy all copies of the
documents in Exhibit 3-A. Texas Windstorm also filed an emergency snap-back
motion.
The trial court heard the motion to compel and the snap-back motion at the
August 9, 2016 hearing. Texas Windstorm presented the inadvertently disclosed
documents under seal for in camera review. The trial court did not rule on the
parties’ respective motions at that time.
On August 10, 2016, Texas Windstorm’s counsel emailed the City’s
counsel, asking him to agree to a motion to seal the record and not to disseminate
the documents pending a final resolution of the privilege issue. The City’s counsel
agreed, and Texas Windstorm filed the motion to seal. On August 11, 2016, the
3

trial court signed an order, directing the Galveston County District Clerk to place
any copies of Exhibit 3-A under seal, and the City not to disseminate Exhibit 3-A
until final resolution of Texas Windstorm’s motion to withdraw Exhibit 3-A.
The trial court held another hearing on August 25, 2016. The trial court
denied Texas Windstorm’s motion to withdraw Exhibit 3-A, and granted the City’s
motion to compel, ordering Texas Windstorm to produce the items provided to,
reviewed by, or prepared by or for Strickland in anticipation of his testimony as an
expert, “including all e-mails and drafts he exchanged with TWIA’s counsel to
prepare his Affidavit.”
The trial court also granted the motion to seal the record as to the emails and
the drafts of the affidavit in Exhibit 3-A and prevent their dissemination for ten
days unless Texas Windstorm filed a petition for writ of mandamus in ten days, in
which case the order would continue in effect.
When Texas Windstorm did not produce the documents, the City’s counsel,
on August 30, 2016, wrote Texas Windstorm’s counsel asking that he advise of the
status of the production no later than the close of the day, or the City would move
forward for sanctions. Texas Windstorm filed its petition for writ of mandamus in
this court the same day.
STANDARD OF REVIEW
To be entitled to mandamus relief, a relator must demonstrate (1) the trial
court clearly abused its discretion; and (2) the relator has no adequate remedy by
appeal. In re Reece, 341 S.W.3d 360, 364 (Tex. 2011) (orig. proceeding). A trial
4

court abuses its discretion if it reaches a decision so arbitrary and unreasonable as
to amount to a clear and prejudicial error of law or if it clearly fails to analyze the
law correctly or apply the law correctly to the facts. In re Cerberus Capital Mgmt.
L.P., 164 S.W.3d 379, 382 (Tex. 2005) (orig. proceeding) (per curiam). The scope
of discovery is within the discretion of the trial court. In re Mem’l Hermann Hosp.
Sys., 464 S.W.3d 686, 698 (Tex. 2015) (orig. proceeding). Appeal is not an
adequate remedy when the trial court has erroneously ordered the production of
privileged documents. In re Christus Santa Rosa Health Sys., 492 S.W.3d 276,
279 (Tex. 2016) (orig. proceeding).
ANALYSIS
I.

Abuse of Discretion
A.

The City’s Motion to Compel

In its petition, Texas Windstorm asserts that the attorney-client privilege and
the attorney work product privilege protect the emails and drafts of Strickland’s
affidavit from discovery.

The City contends that neither the attorney-client

privilege nor the work-product privilege applies to testifying experts, even if the
expert is an employee of the client.
The City sought to compel all communications between Strickland and
Texas Windstorm’s counsel pursuant to Rules 194.2(f)(4) and 192.3(e)(6) of the
Texas Rules of Civil Procedure. Rule 192.3(e)(6) provides that a party may obtain
the following items, which have been provided to, reviewed by, or prepared by or
for an expert in anticipation of testifying:
5

(e) Testifying and Consulting Experts.
The identity, mental
impressions, and opinions of a consulting expert whose mental
impressions and opinions have not been reviewed by a testifying
expert are not discoverable. A party may discover the following
information regarding a testifying expert or regarding a consulting
expert whose mental impressions or opinions have been reviewed by a
testifying expert:
*

*

*

(6) all documents, tangible things, reports, models, or data
compilations that have been provided to, reviewed by, or prepared by
or for the expert in anticipation of a testifying expert’s testimony[.]
Tex. R. Civ. P. 192.3(e)(6).

“[I]nformation discoverable under rule 192.3

concerning experts, trial witnesses, witness statements, and contentions” are not
work product protected from discovery. Tex. R. Civ. P. 192.5(c)(1); see also In re
Christus Spohn Hosp. Kleberg, 222 S.W.3d 434, 445 (Tex. 2007) (orig.
proceeding) (holding that the work-product privilege did not protect documents
provided to the relator’s testifying expert from discovery pursuant to rule
192.3(e)(6)).
Rule 194.2(f)(4) provides that a party may request disclosure of any or all of
the following “for any testifying expert,” including an expert who is also an
employee of the client:
(4) if the expert is retained by, employed by, or otherwise subject to
the control of the responding party:
(A) All documents, tangible things, reports, models, or data
compilations that have been provided to, reviewed by, or prepared by
or for the expert in anticipation of the expert’s testimony[.]
6

Tex. R. Civ. P. 194.2(f)(4).

The work-product privilege is not applicable to

requests for disclosure pursuant to rule 194.2(f)(4). See Tex. R. Civ. P. 194 cmt. 1
(providing that a party may assert any applicable privileges to written discovery
except for the work-product privilege). Thus, Texas Windstorm’s assertion of
attorney work-product privilege does not protect the emails and drafts from
discovery pursuant to rules 194.2(f)(4) and 192.3(e)(6).
However, even though the work-product privilege does not protect
documents and other items from disclosure, the attorney-client privilege generally
protects attorney-client communications from discovery.

See Tex. R. Civ. P.

193.3(c) (exempting attorney-client communications from discovery).

The

attorney-client privilege is “the oldest of the privileges for confidential
communications known to the common law.” In re XL Specialty Ins. Co., 373
S.W.3d 46, 49 (Tex. 2012) (orig. proceeding) (internal quotations and citations
omitted). The privilege ensures “the free flow of information between an attorney
and client, ultimately serving the broader societal interest of effective
administration of justice.” Ford Motor Co. v. Leggat, 904 S.W.2d 643, 647 (Tex.
1995) (orig. proceeding).
The attorney-client privilege protects from disclosure confidential
communications between the client or the “client’s representative” and counsel
made for the purpose of facilitating the rendition of legal services to the client.
Tex. R. Evid. 503(b)(1)(A); see also In re Hicks, 252 S.W.3d 790, 794 (Tex.
App.—[14th Dist.] 2008, orig. proceeding [mand. denied]) (“The [attorney-client]
privilege covers not only direct communications between lawyer and client but
7

also communications involving the client’s representatives and the lawyer’s
representatives so long as they were made for the purpose of facilitating legal
services to the client.”). Rule 503(a)(2) defines “client representative” as “a person
having authority to obtain professional legal services, or to act on advice thereby
rendered, on behalf of the client,” or “any other person who, for the purpose of
effectuating legal representation for the client, makes or receives a confidential
communication while acting in the scope of employment for the client.” Tex. R.
Evid. 503(a)(2)(A), (B).
Texas Windstorm attached the affidavit of its attorney, James R. Old, Jr., to
its response to the motion to compel in support of its attorney-client privilege. See
Christus Santa Rosa Health Sys., 492 S.W.3d at 279 (stating that the party
asserting the privilege must present testimony or evidence that establishes the
existence of the privilege).

Old testified that Texas Windstorm designated

Strickland as its corporate representative, who “serves as [Texas Windstorm’s]
liaison with defense counsel in this lawsuit.”

This evidence is sufficient to

establish that Strickland is a client representative under rule 503. See Tex. R. Evid.
503(a)(2).
Old further testified that the communications concerning Strickland’s
affidavit were made in “the course and rendition of legal services, including
advising” Texas Windstorm regarding its response the City’s motion for summary
judgment. See Tex. R. Evid. 503(b)(1)(A); see also Pittsburgh Corning Corp. v.
Caldwell, 861 S.W.2d 423, 424 (Tex. App.—Houston [14th Dist.] 1993, orig.
proceeding) (holding that the relator established the attorney-client privilege
8

through the uncontroverted affidavit of the relator’s counsel). Moreover, an in
camera review of the emails and the drafts of the affidavit in Exhibit 3-A reflects
that they are attorney-client communications. Therefore, we conclude that Texas
Windstorm met its burden to establish that the emails in Exhibit 3-A are attorneyclient communications.

See Mem’l Hermann Hosp. Sys., 464 S.W.3d at 698

(stating that the party seeking to avoid discovery has the burden to establish the
existence of the privilege).
The City does not dispute that the email exchanges and drafts of Strickland’s
affidavit in Exhibit 3-A are attorney-client communications. The City, however,
contends that the attorney-client privilege does not protect those communications
pursuant to rules 194.2(f)(4) and 192.3(e)(6) because Strickland is a testifying
expert.
Rules 192.3(e)(6) and 194.2(f)(4) contain identical language allowing for
discovery or disclosure of “all documents, tangible things, reports, models, or data
compilations that have been provided to, reviewed by, or prepared by or for the
expert in anticipation of a testifying expert’s testimony.” See Tex. R. Civ. P.
192.3(e)(6), 194.2(f)(4).

Nothing in rule 192 or its comments address the

applicability of privileges. Given the identical language found in rules 192.3(e)(6)
and 194.2(f)(4), it would be inconsistent to allow a party to claim the attorneyclient privilege under rule 194.2(f)(4) but not under 192.3(e)(6).
The Dallas Court of Appeals addressed the assertion of the attorneyprivilege in response to a request for the disclosure of documents provided to the
expert, who was also a “client representative.” See In re Segner, 441 S.W.3d 409
9

(Tex. App.—Dallas 2013, orig. proceeding [mand. denied]). After observing that
the current rules protect attorney-client communications from discovery and that
courts have a duty to balance the interest of discovery of relevant evidence against
the interest of “‘full and frank communications between attorneys and their
clients,’” the Segner court specifically held that rules 192.3(e) and 194.2(f) did not
provide for discovery of communications protected by the attorney-client privilege.
Id. at 413 (quoting XL Specialty Ins. Co., 373 S.W.3d at 56).
We agree with Segner, and conclude that the email exchanges and the
accompanying drafts of Strickland’s affidavit between Texas Windstorm’s counsel
and Strickland are protected by the attorney-client privilege and are not subject to
discovery. Our analysis, however, does not end here because Texas Windstorm
produced the drafts. Whether the trial court abused its discretion by granting the
City’s motion to compel depends on whether the trial court abused its discretion by
denying Texas Windstorm’s snap-back motion.
B.

Texas Windstorm’s Snap-Back Motion

Texas Windstorm contends that the trial court also abused its discretion by
denying its snap-back motion because it complied with procedures of the snapback provision found in rule 193.3(d). See Tex. R. Civ. P. 193.3(d). The purpose
of the snap-back rule is to protect the inadvertent disclosure of privileged material
to reduce the cost and risk involved in document production. Christus Spohn
Hosp. Kleberg, 222 S.W.3d at 438–39 (citing Tex. R. Civ. P. 193 cmt. 4). “The
snap-back provision has typically been applied when a party inadvertently
produces privileged documents to an opposing party.” Id. at 439. Rule 193.3(d)
10

provides the following procedure for requesting the return of documents
inadvertently produced:
(d) Privilege Not Waived by Production. A party who produces
material or information without intending to waive a claim of
privilege does not waive that claim under these rules or the Rules of
Evidence if—within ten days or a shorter time ordered by the court,
after the producing party actually discovers that such production was
made—the producing party amends the response, identifying the
material or information produced and stating the privilege asserted. If
the producing party thus amends the response to assert a privilege, the
requesting party must promptly return the specified material or
information and any copies pending any ruling by the court denying
the privilege.
Tex. R. Civ. P. 193.3(d). “The rule is focused on the intent to waive the privilege,
not the intent to produce the material or information.” Christus Spohn Hosp.
Kleberg, 222 S.W.3d at 439.
Texas Windstorm’s counsel emailed the City’s counsel the day following the
disclosure, asking the City to destroy Exhibit 3-A without review or inspection,
and advising the City that it was filing a snap-back motion. The City opposed the
snap-back motion. That same day, Texas Windstorm also sent a letter to the City’s
counsel and filed a motion to withdraw Exhibit 3-A and to amend its response to
the City’s motion to compel.
Texas Windstorm timely amended its response and asserted the attorneyclient privilege within the ten-day period in rule 193.3(d). See Tex. R. Civ. P.
193.3(d); cf. In re Samson Lone Star, LLC, No. 06-10-00050-CV, 2010 WL
3008670, at *3 (Tex. App.—Texarkana Aug. 3, 2010, orig. proceeding) (mem. op.)
11

(holding that the trial court acted within its discretion by denying untimely filed
snap-back motion). At that point, the City was required to return the fifty-five
pages in Exhibit 3-A to Texas Windstorm, pending a ruling by the court denying
the privilege, but the City did not do so. See Tex. R. Civ. P. 193.3(d).
In support of its snap-back motion, Texas Windstorm submitted the affidavit
of its counsel, James. R. Old, Jr., explaining the circumstances surrounding the
inadvertent production of the documents in Exhibit 3-A to the City. Old stated that
the in camera exhibit was not to be filed with Texas Windstorm’s response to the
motion to compel. Old directed his staff to assemble the exhibits for filing with the
response to the motion to compel and to set up an exhibit of the email
correspondence at issue to be included as part of an in camera tender to the trial
court. According to Old, he was not aware that the in camera documents had been
included with the exhibits to be e-filed.
Windstorm also submitted the affidavits of Old’s legal assistant and legal
secretary, explaining their roles in the disclosure and that the disclosure was a
mistake. In light of the immediate actions taken by Texas Windstorm after it
discovered the inadvertent production of Exhibit 3-A and the explanations
provided in the affidavits, and in the absence of any contrary evidence, Texas
Windstorm did not intend to waive its attorney-client privilege.
Texas Windstorm’s counsel complied with the procedures found in rule
193.3(d).

Therefore, the trial court abused its discretion by denying Texas

Windstorm’s snap-back motion.

See In re Certain Underwriters at Lloyd’s

London, 294 S.W.3d 891, 907 (Tex. App.—Beaumont 2009, orig. proceeding
12

[mand. denied]) (holding trial court abused its discretion by denying snap-back
motion because the documents were privileged, relator properly requested their
return, and the request was timely).
As addressed above, the emails and accompanying drafts of Strickland’s
affidavit between Texas Windstorm’s counsel and Strickland in Exhibit 3-A are
protected by the attorney-client privilege and are not subject to disclosure.
Therefore, the trial court also abused its discretion by granting the City’s motion to
compel.
Because the trial court abused its discretion by granting the City’s motion to
compel and by denying Texas Windstorm’s snap-back motion, we must determine
whether Texas Windstorm has an adequate remedy by appeal.
II.

No Adequate Remedy by Appeal
The trial court abused its discretion by ordering Texas Windstorm to

produce documents protected from disclosure by the attorney-client privilege. This
discovery error cannot be cured on appeal. Therefore, Texas Windstorm does not
have an adequate remedy by appeal. See Christus Santa Rosa Health Sys., 492
S.W.3d at 279 (stating that a party claiming a privilege does not have an adequate
remedy by appeal when the trial court erroneously orders the production of
privileged documents).
CONCLUSION
We hold that (1) the trial court abused its discretion by ordering Texas
Windstorm to produce the email exchanges and drafts of Strickland’s affidavit
13

between Texas Windstorm’s counsel and Strickland and by denying Texas
Windstorm’s snap-back motion; and (2) Texas Windstorm does not have an
adequate remedy by appeal.

Accordingly, we conditionally grant Texas

Windstorm’s petition for mandamus relief, and direct the trial court to set aside its
(1) August 25, 2016 order granting the City’s motion to compel production, or
alternatively, motion to exclude the testimony of Paul Strickland; and (2) August
25, 2016 order denying Texas Windstorm’s motion to withdraw Exhibit 3-A, and
grant the motion to withdraw Exhibit 3-A. See In re Living Ctrs. of Tex., Inc., 175
S.W.3d 253, 256 (Tex. 2005) (orig. proceeding) (stating that mandamus is
appropriate to protect confidential documents from discovery). The writ will issue
only if the trial court does not act in conformity with this opinion. We further lift
our stay entered on September 9, 2016.

/s/

Marc W. Brown
Justice

Panel consists of Chief Justice Frost and Justices Busby and Brown.

14

TAB 4

A Guide to the 1999 Texas Discovery Rules Revisions

A GUIDE TO THE 1999
TEXAS DISCOVERY RULES REVISIONS
HON. NATHAN L. HECHT
JUSTICE
THE SUPREME COURT OF TEXAS
ROBERT H. PEMBERTON
RULES ATTORNEY
THE SUPREME COURT OF TEXAS
November 11, 1998*
* This paper is based on the final version of the 1999 discovery rules revisions, promulgated by order in Misc. Docket No. 98-9196 (Nov. 9 1998),
61 Tex. Bar J. 1139 (Dec. 1998), following public comment on an earlier version of the revisions, Misc. Docket No. 98-9136 (Aug. 4, 1998), 61
Tex. Bar. J. 752 (Sept. 1998). It thus supersedes an earlier version of this paper, originally presented at the State Bar's 12th Annual Advanced Civil
Appellate Practice Course on September 25, 1998, which was based on the August 4 rules promulgation.

Nathan L. Hecht
Justice Nathan L. Hecht was elected to the Texas Supreme Court in 1988 and re-elected in 1994. Throughout his service
on the Court he has been the Court's liaison to all committees involved in studying and revising rules of practice,
procedure, and administration in Texas courts.
Judge Hecht began his judicial service in 1981 when he was appointed to the 95th District Court in Dallas County. He
was elected to that bench in 1982 and re-elected in 1984. In 1986 he was elected to the Court of Appeals for the Fifth
District of Texas at Dallas, where he served until taking office on the Supreme Court.
Before taking the bench, Nathan Hecht was a partner in the Dallas law firm of Locke Purnell Boren Laney & Neely
(now Locke Purnell Rain Harrell). He joined that firm in 1976 and practiced mainly in the area of general business and
commercial litigation.
Nathan Hecht received a B.A. degree with honors in philosophy from Yale University in 1971. He attended Southern
Methodist University School of Law as a Hatton W. Sumners Scholar, and received his J.D. degree cum laude in 1974.
He was elected to Order of the Coif and served as an editor for the Southwestern Law Journal. Following law school, he
served as a law clerk to the Hon. Roger Robb, Circuit Judge, U.S. Court of Appeals for the District of Columbia Circuit.
He also served in the U.S. Naval Reserve Judge Advocate General Corps, achieving the rank of Lieutenant. He was
honorably discharged from military service in 1979.

https://www.adrr.com/law1/rules.htm[3/20/2017 3:14:56 PM]

A Guide to the 1999 Texas Discovery Rules Revisions

Justice Hecht is licensed to practice in Texas and the District of Columbia, as well as the United States Supreme Court
and many other federal courts. He is a member of the American Bar Association, the District of Columbia Bar
Association, the State Bar of Texas, the Dallas Bar Association, and the Travis County Bar Association. He is also a
member of the American Law Institute and a fellow in the American Bar Foundation, the Texas Bar Foundation, and the
Dallas Bar Foundation. In 1984 he received the Outstanding Young Lawyer Award from the Dallas Association of
Young Lawyers.
Justice Hecht is a member of the Texas Philosophical Society. Since 1971 he has been attended the Valley View
Christian Church of Dallas, where he is an elder, teacher of an adult Sunday School class, and an organist and pianist.

Robert H. Pemberton
Robert H. ("Bob") Pemberton is the Rules Attorney for the Texas Supreme Court. Mr. Pemberton is charged with
overseeing the Court's work on procedural rules, including the recent rewrite of the civil discovery rules and the ongoing
recodification of the Texas Rules of Civil Procedure. He also advises the Court concerning implementation and
interpretation of the new Texas Rules of Appellate Procedure, the Texas Rules of Evidence, and other court rules.
Additionally, Mr. Pemberton serves as a liaison to various entities in state government and the bar with regard to matters
concerning court rules.
Before joining the Supreme Court, Mr. Pemberton practiced law for four years in the Trial Section of Baker & Botts in
Houston. Prior to working at Baker & Botts, Mr. Pemberton was a briefing attorney with Chief Justice Thomas R.
Phillips of the Texas Supreme Court.
Mr. Pemberton is a member of the Litigation and Appellate sections of the State Bar of Texas and the Travis County
Bar Association and serves on the Judicial Affairs, Bench-Bar, and CLE committees of the Austin Young Lawyers'
Association. Mr. Pemberton also is active in various community organizations outside of the legal profession, including
the Aspiring Youth Program and the Austin Big Brother/Big Sister program.
Mr. Pemberton received his B.B.A. summa cum laude from Baylor University, where he was the top graduate in the
Hankamer School of Business, and his J.D. with honors from Harvard Law School, where he was an editor of the Law
Review. Mr. Pemberton is a sixth generation Texan, born in Waco and raised in Temple.

Table of Contents
I. Introduction 1
II. Background
A. The Need for Discovery Reform 1
B. Discovery Reform in Texas 2
III. The New Discovery Rules 3
A. In General 3
1. Structure and Organization 3
2. Notes and Comments 4

https://www.adrr.com/law1/rules.htm[3/20/2017 3:14:56 PM]

A Guide to the 1999 Texas Discovery Rules Revisions

3. Effective Date 4
B. Trial and Discovery Subpoenas (Rule 176) 4
C. Limitations on the Volume of Discovery (Rule 190) 5
1. Level 1 5
2. Level 2 6
3. Level 3 6
4. Relationship to Other Rules 7
D. Modification of Discovery Limits; Conference,
Certification, and Filing (Rule 191) 7
1. Modification Provision 7
2. Conference Requirement 7
3. Certification Requirement 7
4. Filing Requirements 8
5. Service Requirement 8
E. Scope and Forms of Discovery (Rule 192) 8
1. Forms of Discovery 8
2. General Subject Matter of Discovery 8
3. Proportionality 9
4. Work Product 9
5. Protective Orders 10
F. Responses and Objections to Written Discovery;
Assertions of Privileges (Rule 193) 10
1. Affirmative Duty to Respond 10
2. New Procedures for Asserting Privileges 11
3. Elimination of Prophylactic Objections and Privilege Claims 11
4. Other Restrictions on Gamesmanship With Objections 11
5. New Inadvertent Disclosure and Supplementation Rules 11
6. Presumption of Authenticity 12
G. Requests for Disclosure (Rule 194) 13
https://www.adrr.com/law1/rules.htm[3/20/2017 3:14:56 PM]

A Guide to the 1999 Texas Discovery Rules Revisions

H. Discovery Regarding Testifying Expert Witnesses (Rule 195) 13
I. Requests for Production; Requests
and Motion for Entry Upon Property (Rule 196) 14
J. Interrogatories to Parties (Rule 197) 15
K. Requests for Admissions (Rule 198) 15
L. Depositions Upon Oral Examination (Rule 199) 15
1. Limitations on Deposition Conduct 15
2. Time Limits 16
3. Depositions By Telephone or Other Remote Electronic Means 16
4. Duty to Identify Representative of Organization Before Deposition 16
5. Reconciling of Deposition Document Request Rules With Other Rules 16
M. Depositions Upon Written Questions (Rule 200) 16
N. Depositions in Foreign Jurisdictions for Use in Texas Proceedings;
Depositions in Texas for Use in Foreign Proceedings (Rule 201) 16
O. Depositions Before Suit (Rule 202) 17
P. Signing, Certification and Use of Oral and Written Depositions (Rule 203) 17
Q. Physical and Mental Examinations (Rule 204) 18
R. Discovery From Nonparties (Rule 205) 18

A Guide to the 1999 Texas Discovery Rules Revisions

Hon. Nathan L. Hecht
Justice
The Supreme Court of Texas
Robert H. Pemberton
Rules Attorney
The Supreme Court of Texas

https://www.adrr.com/law1/rules.htm[3/20/2017 3:14:56 PM]

A Guide to the 1999 Texas Discovery Rules Revisions

I. Introduction
This paper is a guide to the background, text, and intent of the 1999 revisions to the Texas Rules of Civil Procedure
pertaining to discovery.(1) A complete text of the revisions is available on the Supreme Court's website
(www.supreme.courts.state.tx.us) and has been printed in the December 1998 issue of the Texas Bar Journal. Additional
copies of this paper also are available on the Court's website.
The 1999 revisions to the Texas discovery rules are designed to achieve three principal goals. First, the revisions impose
limits on the volume of discovery in an attempt to curb abuses and reduce cost and delay. Second, the rules also seek to
modernize and streamline current discovery practice by eliminating many wasteful procedures and improving others.
Finally, the revisions reorganize and reword a number of the current discovery rules -- some of which derive their
language from statutes enacted over a century ago -- in an effort to improve clarity, accessibility, and understanding.
These changes are significant, but they do not "reinvent the wheel." The beneficial features of the current discovery
rules -- for example, the forms and scope of discovery -- are largely unchanged. Much existing case law will remain
relevant. The 1999 discovery rules revisions are intended to be a refinement of current Texas discovery practice rather
than a wholesale departure from it.
The 1999 discovery rules revisions are the latest in a series of similar procedural reforms that the Texas Supreme Court
has been implementing in recent years. Just over a year ago, the Supreme Court promulgated entirely new Rules of
Appellate Procedure, which have streamlined and simplified appellate procedure, reducing cost and delay. About the
same time the Supreme Court revised the summary judgment rule. This past spring, the Supreme Court and the Court of
Criminal Appeals jointly promulgated a combined set of evidence rules for civil and criminal cases for the first time,
replacing and reconciling separate sets of civil and criminal evidence rules. The discovery rules revisions are the first
installment of an ongoing revision of all of the Texas Rules of Civil Procedure.
II. Background
A. The Need for Discovery Reform
Though discovery has become an integral part of our modern civil justice system, it is a relatively recent innovation,
developed mostly in the last half century. For centuries, there generally were no formal procedures by which parties to
litigation could obtain testimony or other evidence prior to trial, outside of a few very limited means of preserving
evidence for trial that otherwise might not remain available. As a result, cases often were resolved based more on "trial
by ambush" than the merits.
Because decisions are better made with adequate access to information than without, the Federal Rules of Civil
Procedure were amended in 1938 to allow several forms of pretrial discovery, a fairly revolutionary development at the
time. The federal rules became a pattern for Texas and other states. Discovery rules were premised on the idea that by
enabling parties to exchange or obtain information about their claims or defenses prior to trial, justice would be
enhanced by eliminating "trial by ambush," causing cases to be resolved on their merits, and by promoting settlements
by giving parties information to evaluate accurately the strengths and weaknesses of their cases.
For four decades following adoption of the federal rules, discovery procedures were continually expanded. In the 1970's,
however, it became apparent that unrestricted discovery could be used to undermine the cause of justice if litigants with
resources and motive to do so could drive up the cost of litigation, effectively pricing their opponents out of court and
delaying disposition. Innovations in computer word processing, facsimile transmissions, and photocopying quickly
made it possible for litigants of even modest means to drive up litigation costs and by "burying" their opponents in
voluminous "boilerplate" discovery requests or objections, often with little more than the touch of a button.
Technological changes have greatly increased the volume of documents and things that can be discoverable in a lawsuit.
These developments in discovery practice have been compounded by an unfortunate weakening of professional norms
that in earlier times would have made misuse or abuse of discovery unthinkable.
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All of these developments -- unanticipated in a world of manual typewriters and carbon paper, more restricted travel and
communications, a more cohesive bar, and simpler legal and commercial affairs in which the 1938 federal discovery
rules were begotten -- have motivated restrictions in discovery to obviate the problems of excess while retaining the
original goals. Such restrictions have been incorporated in the federal rules since 1980, and in the rules of several states.
In 1983, Rule 26 of the Federal Rules of Civil Procedure was amended to impose a duty on trial courts to ensure that the
volume of discovery is proportionate to the nature of the action. See Fed. R. Civ. P. 26(b)(2). The 1993 revisions in the
federal rules required discovery planning conferences, mandatory and automatic disclosure of basic discoverable
information, and other measures designed to reduce discovery costs and delay. See Fed. R. Civ. P. 26(a), (d) & (f). The
Civil Justice Reform Act of 1990 permitted individual judicial districts to experiment with innovative methods of
reducing litigation costs and delay. Pub. L. No. 101-650, 104 Stat. 5089 (codified as amended at 28 U.S.C. §§ 471-82).
As a result, federal courts began instituting a variety of novel measures to control discovery. For example, the Eastern
District of Texas, among others, implemented a discovery "tracking" scheme under which discovery is limited or
regulated according to the size or nature of the case and the amount of discovery that is or should be required. Eastern
District of Texas Local Rule CV-26(b). Other federal courts have imposed limitations of discovery through case law. In
Hall v. Clifton Precision, 150 F.R.D. 525 (E.D. Pa. 1993), the court announced a series of limitations on lawyer
objections, colloquy, and "coaching" of witnesses during oral depositions. Various federal courts substantially reformed
deposition conduct, placing tight restrictions on "speaking" or "coaching" objections by lawyers. A number of states,
including Illinois, Arizona and Colorado, also implemented their own versions of discovery reform.
B. Discovery Reform in Texas
In 1991, amidst discovery reform initiatives in several jurisdictions, the Supreme Court of Texas appointed a Task Force
on Discovery, chaired by Justice David Keltner of Fort Worth, to study whether Texas discovery rules should be
revised. The Task Force made its report to the Supreme Court Advisory Committee (SCAC), comprised of 36 leading
Texas lawyers, judges, and academics from around the State, plus a number of ex officio members representing various
elements of the bench, bar, and court staff. The Supreme Court has had such an advisory committee ever since the
Legislature granted it procedural rule-making authority in 1939.(2) For over four years, the SCAC, chaired by Luke
Soules of San Antonio -- and in particular its Discovery Subcommittee, chaired by Steve Susman of Houston --spent
thousands of hours studying discovery in Texas courts. Drawing on empirical data in various national studies, legal
scholarship, the discovery reform experiences of the federal courts and other states, and the members' own considerable
trial experience in Texas courts, the SCAC recommended discovery rules revisions in 1997.
The Court reviewed these recommendations and promulgated tentative revisions for comment in January 1998. In
response to nearly a hundred comments, and in consultation with the Discovery Subcommittee, trial and appellate
judges, the litigation-related sections of the State Bar, the State Bar Court Rules Committee, the Texas Trial Lawyers'
Association, the Texas Association of Defense Counsel, and the State Bar Family Law Section, the Court issued a
second tentative draft in June 1998 for additional comment. After reviewing additional comments and consulting further
with the same groups, the Court formally promulgated proposed discovery rules for public comment on August 4, 1998.
Misc. Docket No. 98-9136 (August 4, 1998), 61 Tex. Bar. J. 752 (Sept. 1998). In response to approximately 90
additional written comments, as well as input received at several continuing legal education programs in which the
authors participated, the Court made a number of mostly clerical changes before issuing the final version of the
discovery rules revisions on November 9, 1998. Misc. Docket No. 98-9196 (Nov. 9, 1998), 61 Tex. Bar. J. 1139 (Dec.
1998).
The 1999 Texas discovery rules revisions are thus a product not only of years of study by the task force and SCAC, but
of very focused comments on specific drafts as well as the Court's own study. It is fair to say that no procedural rules
ever promulgated in Texas, including the original Rules of Civil Procedure, have received such intense and prolonged
study as these. For all of these reasons, the revisions to the discovery rules should be the best that possibly could be
attained for providing ample access to information, reducing abuse and misuse, streamlining and simplifying
procedures, fairly accommodating the diverse interests of all segments of the bench and bar in this State, and advancing
the interest of justice for the people of Texas.
III. The New Discovery Rules
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A. In General
1. Structure and Organization
In contrast to the former discovery rules, which were atomized into 24 separate provisions arranged in no logical order,
the amendments are tightly organized in 16 rules and placed in a more rational sequence:
Rule 176: Trial and discovery subpoenas
Rule 190: Discovery volume limitations; tracking
Rule 191: Modification of discovery limitations; conference, certification, and filing rules
Rule 192: Scope and form of discovery; work product; protective orders; definitions
Rule 193: Procedures governing written discovery requests, responses, and objections
Rule 194: Requests for disclosure
Rule 195: Discovery regarding testifying experts
Rule 196: Requests for production and inspection; requests and motions for entry upon property
Rule 197: Interrogatories
Rule 198: Requests for admissions
Rule 199: Oral depositions
Rule 200: Depositions upon written questions
Rule 201: Depositions in foreign jurisdictions for use in Texas proceedings; depositions in Texas for use in foreign
proceedings
Rule 202: Depositions before suit or to investigate claims
Rule 203: Signing and certification of oral and written depositions
Rule 204: Motions for physical and mental examinations
Rule 205: Discovery from nonparties
These rules will replace current rules 166b, 166c, 167, 167a, 168, 169, 176, 177, 177a, 178, 179, 187, 188, 200, 201,
202, 203, 204, 205, 206, 207, 208, 209, and 737.
In addition to these changes, Rule 215, the discovery sanctions rule, has been updated to be consistent with the revised
discovery rules, as well as to incorporate former Rule 203. See Rule 215 & comment.(3) The Court will consider further
substantive changes to Rule 215 at a later date as it proceeds with recodifying the Rules of Civil Procedure.
Like the new Texas Rules of Appellate Procedure, the amended discovery rules are printed in a format designed to
improve clarity and accessibility. Descriptive headings are used in each rule and subdivision. Rules and subdivisions are
numbered consistently and are indented.
2. Notes and Comments
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The notes and comments to the amended discovery rules, some of which are quite extensive, are not merely advisory,
but are intended to inform the construction and interpretation of the rules for both courts and practitioners. This
continues and expands upon a practice, initiated by the Court in its promulgation of the new Rule 166a(i) and repeated
in other recent rules enactments, which has proven to be very helpful to practitioners and lower courts.
In addition to notes and comments concerning specific rules, the Court also has included an Explanatory Note
describing the general policy goals of the 1999 discovery rules revisions.
3. Effective Date
The revisions are to be effective January 1, 1999. As detailed in the Order promulgating the revisions, which precedes
the rules, the revisions are to apply even in pending cases, subject to a few exceptions necessary to address practical
difficulties in their implementation:
Rule 190, which imposes new aggregate limits on the time and amount of discovery, applies only to cases filed on
or after January 1, 1999, but a court may order an appropriate discovery control plan in previously filed cases;
Rules 191.3 and 191.4 apply only to discovery conducted on or after January 1;
Rule 193 applies in cases pending on January 1, but parties are not required to update outstanding discovery
responses, objections, or privilege assertions, or amendments or supplementations of discovery responses to
comply with the new rule; and
Rule 195 applies in cases pending on January 1, but expert discovery initiated prior to that date should be
answered and the new rule should not be applied to disrupt ongoing or impending expert discovery.
Furthermore, trial courts are directed to implement the revisions consistent with Rule 1 of the Rules of Civil Procedure - to obtain a "just, fair, equitable and impartial adjudication of the rights of litigants under established principles of
substantive law" -- and with the overall purposes of the revisions to streamline discovery procedures and reduce costs
and delay, and should not unduly prejudice any person on account of transition from the prior rules. Similar language in
the Order promulgating the new Texas Rules of Appellate Procedure has helped facilitate a smooth transition to those
rules. Misc. Docket No. 97-9139 (Aug. 15, 1997), at ¶ 8.
B. Trial and Discovery Subpoenas (Rule 176)
Rule 176 consolidates and clarifies the rules governing trial and discovery subpoenas, which formerly were scattered
throughout Rules 176-79 and 201. This structure of this rule is based loosely on Fed. R. Civ. P. 45.
While Rule 176 is largely a nonsubstantive reorganization of the former rules governing trial and discovery subpoenas,
it does effect some important substantive changes as well. Rule 176.3 reconciles the former rules governing subpoena
range, Tex. R. Civ. P. 176 (100 miles of the courthouse where the suit is pending), with 1993 enactment of Tex. Civ.
Prac. & Rem. Code § 22.002 (150 miles from the county where the suit is pending). Moreover, Rule 176.4(b) seeks to
reduce costs associated with the issuance of subpoenas by enabling attorneys to issue both trial and discovery
subpoenas.(4) Rules 176.6 and 176.7 also impose a general duty on persons requesting subpoenas to avoid imposing
undue burden and expense on the person served and clarify the procedures for objecting to or seeking protection from
subpoenas. This includes a new provision expressly permitting not only the persons to whom the subpoena is directed,
but any person affected by the subpoena, to seek a protective order under Rule 192.6(b).
Finally, Rule 176.2 defines the responsibilities of persons responding to subpoenas, which other rules -- 199.2(b)(5),
200.1(b), and 205.3(d) -- incorporate as the standards governing nonparties' responses to discovery. But Rule 176.3(b)
clarifies that a subpoena cannot be used to circumvent the procedures and limitations governing discovery to the extent
those procedures conflict with those in Rule 176. See also comment 2. In other words, even if, for example, discovery is
served on a party with a subpoena,(5) the procedures for responding, objecting, asserting privileges, supplementing, etc.,
would be controlled by the rules governing discovery from parties and not by those set forth in Rule 176.
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C. Limitations on the Volume of Discovery (Rule 190)
Rule 190 is a new provision that, for the first time in Texas state courts, introduces the concept of reasonable limits on
the volume of discovery. It is intended both to compel parties to carefully consider the need for discovery before
seeking it and to encourage courts to actively monitor discovery to reduce unnecessary cost and delay.
Rule 190 establishes three tiers of "discovery control plans" -- "Level 1," "Level 2," or "Level 3" -- and requires that
each civil case be in one at all times. Rule 191.1 & comment 1. While Rule 190.1 requires plaintiffs to state their intent
that discovery be conducted under Level 1, 2 or 3, this is merely a notice requirement for the benefit of the court and
other parties; it does not determine the operative discovery level, nor waive the application of a particular discovery
level. Comment 1. Rather, as explained below, cases are assigned to Level 1 or Level 2 by operation of other provisions
of Rule 190, and cases are assigned to Level 3 only by court order.
1. Level 1
"Level 1," Rule 190.2, is designed for cases involving only monetary relief of $50,000 or less, as well as divorces not
involving children where the value of the marital estate is between zero and $50,000. Level 1 is the most restrictive
level of discovery. In addition to the limitations set by other rules, Level 1 presumptively limits each party to six hours
in which to examine witnesses in oral depositions, which may be extended to ten hours by agreement. See Rule
190.2(c). Parties also are limited to a total of twenty-five interrogatories, which may be allocated among an unlimited
number of sets, but this reduction is somewhat offset by the availability of the new discovery tool of disclosures,
discussed below. See Rule 190.2(c)(3). Finally, discovery must be completed by thirty days before trial. See Rule
190.2(c)(1). As other rules make clear, parties must serve discovery requests sufficiently far in advance of the thirty-day
deadline so that the response comes due prior to the deadline. See Rule 190, comment 4.
Level 1 is expressly designed as a "safe haven" enabling plaintiffs with smaller cases to avoid being overtaxed by their
opponent's discovery. But plaintiffs with smaller cases are not required to utilize Level 1 if they desire broader
discovery. A plaintiff invokes Level 1 by affirmatively pleading that he or she seeks only monetary relief of $50,000 or
less or a divorce not involving children where the marital estate is greater than zero but no more than $50,000. See Rule
190.2(a). This requirement is satisfied if the plaintiff states, e.g, "Plaintiff affirmatively pleads that he seeks only
monetary relief of $50,000 or less, excluding costs, pre-judgment interest and attorneys' fees. See Rule 190, comment 2.
For this reason, Rule 190 does not conflict with other pleadings requirements. Id.
Even after invoking Level 1, the plaintiff may amend his or her petition to invoke Level 2 discovery (see below), or may
seek additional discovery by agreement or court order. See Rule 190.2(b); see also Rule 191.1. To protect defendants
from unfair surprise, however, plaintiffs are required to obtain leave of court to amend their pleadings to change
discovery levels within 45 days of trial, which may be granted only if good cause for filing the amendment exceeds any
prejudice to the defendant. See Rule 190.2(b). Also, where a timely filed pleading renders Level 1 inapplicable,
discovery automatically reopens, discovery is to be governed by the applicable new discovery level, and any person
previously deposed may be redeposed. See Rule 190.2(d). In those circumstances, trial courts should continue the trial
date to complete discovery. Id.; see also Rule 190.5, discussed below. Defendants also may move a case out of Level 1
by court order or by asserting their own affirmative claim for relief that falls outside the scope of Level 1, subject to the
same restrictions applicable to plaintiffs' right to amend. See Rule 190.2(b)(2) & (3).
2. Level 2
"Level 2" discovery, see Rule 190.3, is the basic "default" discovery track that will govern most cases -- it applies in
cases where the conditions for invoking Level 1 are not satisfied and the court has not entered a Level 3 discovery plan.
Level 2 permits essentially the same amount of discovery allowed under the current Texas discovery rules, but with
three significant limitations. First, discovery in cases other than those under the Family Code presumptively must be
completed within a "discovery period" beginning nine months after the earlier of the date of the first oral deposition or
due date of the first written discovery request served in the case, but no later than 30 days prior to trial. See Rule
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190.3(b)(1)(B).(6) This ensures that discovery does not linger indefinitely, driving up costs. The Court also believes that
if parties are required to complete discovery in a timely fashion, trial courts will be encouraged to set and try cases
faster. However, in recognition that a trial date close to nine months in the future may not presently be a realistic
possibility in some venues, as well as of the more general problem of evidence changing after or around the close of the
discovery period, Rule 190.5 allows some flexibility in obtaining additional discovery after the close of the discovery
period. See Rule 190.5. Rule 190.5 applies at all discovery levels. Id.
The second important new limitation in Level 2 is an aggregate limit of 50 hours in which each "side" in a case may
depose parties on opposing sides, experts retained by those parties, and persons subject to those parties' control. See
Rule 190.3(b)(2). A "side" refers to all the litigants with generally common interests in the litigation. Id. & comment 6.
The concept borrows from Rule 233, which governs the allocation of peremptory strikes, and from Fed. R. Civ. P. 30(a)
(2). In most cases, there will be only two "sides" -- plaintiffs and defendants -- although there may be more than two
"sides" in more complex cases, such as where there are multiple sets of defendants with conflicting interests. See Rule
190, comment 6. While these concepts admittedly are imprecise, litigants should keep in mind that discovery in more
complex cases generally will be governed by Level 3, as explained below.
Finally, interrogatories are limited in the same manner as under Level 1. See Rule 190.3(b)(3).
3. Level 3
Level 3 is court-managed discovery similar to current federal court practice. It is designed for more complex cases that
would not easily fit into the framework of Levels 1 or 2, although a party in any type of case may move the court to
enter a Level 3 plan. See Rule 190.4(a). A court may also enter a Level 3 plan on its own initiative. Id.
A Level 3 plan must set forth a trial date or a date for a conference to determine a trial setting, a discovery period for
either the entire case or an appropriate phase of it,(7) appropriate limitations on the amount of discovery, and deadlines
for joining additional parties, amending pleadings, or designating experts. See Rule 190.4(b). It may also address any
issue concerning discovery, any limitation in the discovery rules, and any matter that may be addressed in a pretrial
scheduling order under Rule 166a. Id.
Level 3 and its relationship with the other discovery levels is a good illustration of the process by which the 1999
discovery rules amendments as a whole were devised. As the amendments were being formulated, the SCAC advocated
a rule-based discovery tracking scheme of the type that now appears in Levels 1 and 2. The State Bar Court Rules
Committee, by contrast, advocated a federal-style scheme in which courts would enter discovery control orders tailormade to each case. Eventually, the Court Rules Committee's proposal was rejected in the belief that Texas state courts,
unlike their federal counterparts, did not have the resources to individually manage discovery in every case. However,
the concept survived in the form of Level 3, under which courts manage discovery in cases where judicial involvement
is particularly warranted or the parties desire it. Individual management is, of course, preferable if the courts and parties
can afford it.
4. Relationship to Other Rules
The limits of Rule 190 complement, rather than replace, other limits specified in the discovery rules. If Rule 190 does
not address a particular form of discovery, this indicates merely that the form is not restricted by Rule 190, not that the
form is unavailable. See Rule 190.6 & comment 5.(8)
Rule 190 operates independently of former Rule 166a, which authorizes trial courts to enter pretrial scheduling orders,
although the two rules overlap somewhat. While a Level 3 discovery control plan may include any matter that can be
addressed by a Rule 166a scheduling order, a Rule 166a scheduling order also can be entered separately and at any
discovery level. See Rule 190.4(b) & comment 7.
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D. Modification of Discovery Limits; Conference, Certification, and Filing (Rule 191)
Rule 191 consists of five principal provisions.
1. Modification Provision
As was the case under the former discovery rules, parties are permitted, except where expressly prohibited, to modify
any procedure or limitation in the rules by agreement. See Rule 191.1 & comment 1. Parties cannot modify a court order
merely by agreement without the court's concurrence, of course, and parties in Level 1 cannot agree to permit more than
ten hours of deposition per party. Id., comment 1; Rule 190.2(c)(2). In addition to their power to enter Level 3 discovery
control plans, courts also may modify any discovery procedure or limitation by order for good cause, subject to the
court's duties under Level 3. See Rule 191.1 & comment 1. These provisions give parties and courts additional
flexibility to apply Rule 190 to different circumstances. This is a general rule that applies throughout the discovery rules
and is not repeated every time it applies.
2. Conference Requirement
Parties and their attorneys are admonished to cooperate in discovery and to make agreements as reasonably necessary
for the efficient disposition of the case. All discovery motions or requests for hearings must contain a certificate that the
party filing the motion made a reasonable attempt to resolve the dispute without court intervention and that effort failed.
See Rule 191.2.
3. Certification Requirement
Lawyers (or the parties, if pro se) are required to sign each discovery request, response, objection, or their functional
equivalents certifying that the document is, based on the best of the signer's knowledge, information or belief, formed
after a reasonable inquiry, (1) is consistent with the rules of civil procedure and warranted by existing law or a good
faith argument for the modification, extension or reversal of existing law; (2) has a good faith factual basis; (3) is not
made for an improper purpose, such as to harass, delay, or increase costs; and (4) is not unreasonably or unduly
burdensome, given the needs of the case, the amount in controversy, the parties' resources, and the importance of the
issues at stake in the litigation. The failure to sign a request, response or objection is grounds for having the document
struck, and a certification that is false or without substantial justification is grounds for sanctions. See Rule 191.3 &
comment 3.
4. Filing Requirements
Most discovery is no longer to be filed. See Rule 191.4. This is a response to the storage problems currently being
encountered by Texas court clerks. But parties may file discovery in support or opposition to a motion, for other use in
court proceedings, or for use on appeal. See Rule 191.4(c). As an additional safeguard against destruction of discovery
in cases where it should be preserved, such as in cases involving Rule 76a issues, courts may order discovery to be filed,
id., and parties are required, unless otherwise ordered by the court, to retain discovery during the pendency of the case
and any related appellate proceeding begun within six months after judgment is signed. See Rule 191.4(d). Rule
191.4(e) incorporates the former Rule 209 and the related order governing clerks' disposition of deposition transcripts
and depositions on written questions.
5. Service Requirement
As was the case under the former rules, any discovery-related document required to be served on a person or party must
also be served on all other parties of record. See Rule 191.5.
E. Scope and Forms of Discovery (Rule 192)
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Rule 192 describes the available forms and subject matter of discovery.
1. Forms of Discovery
All of the forms of discovery available under the former discovery rules are retained, and a new one -- disclosure -- is
added. See Rule 192.1. These discovery forms may be taken in any order or sequence and may be combined in the same
document. See Rule 192.2.
2. General Subject Matter of Discovery
The general standard governing the permissible subject matter of discovery under the former rules is unchanged: a party
may obtain discovery regarding any matter that is not privileged and is relevant to the subject matter of the case,
including inadmissible matters, so long as the request is reasonably calculated to lead to the discovery of admissible
evidence. See Rule 192.3(a). This standard, however, should be read and applied consistent with the Court's recent
jurisprudence concerning scope of discovery under the former rules. Rule 193, comment 1 (incorporating In re
American Optical Corp., K-Mart v. Sanderson, Dillard Department Stores v. Hall, Texaco v. Sanderson, and Loftin v.
Martin).(9)
As was the case under the former rules, relevant documents and tangible things, persons with knowledge of relevant
facts, testifying experts, consulting experts whose opinions have been reviewed by a testifying expert, certain indemnity,
insuring and settlement agreements, and potential parties are expressly made discoverable. Rule 192.3(b), (c), (e), (f),
(g) & (i); see also Rule 192.7(c) & (d), comment 4. The definition of documents and tangible things has been revised to
clarify that things relevant to the subject matter of the action are discoverable regardless of their form. Rule 192.3(b) &
comment 2. Also, Rule 192.3(c) attempts to clarify when experts must be identified as persons with knowledge of
relevant facts. This provision is intended to be consistent with Axelson v. McIlhany, 798 S.W.2d 550 (Tex. 1990).
In the second tentative draft of the rules, the last sentence of Rule 192.3(f) stated that rule did not apply to an insurer's
reservation of its right to contest coverage. The discoverability of such information was thus left to the general
provision, Rule 192.3(a). In response to concerns that the sentence might be construed to mean that such information
was never discoverable, the sentence was omitted. But the omission does not mean that such information is always
discoverable, only that discoverability must be determined by the courts.
Other matters are expressly made discoverable for the first time. This includes verbatim statements of persons with
knowledge of relevant facts; the former "witness statement" exemption is eliminated. Rule 192.3(h).(10) Parties are now
entitled to obtain a brief statement explaining the relationship to the case -- e.g., "treating physician," "eyewitness" -- of
every identified person with knowledge of relevant facts. Rule 192.3(c) & comment 3. Also, the name, address, and
telephone numbers of trial witnesses are now expressly made discoverable. Rule 192.3(d). Finally, parties may obtain
basic statements of other parties' legal contentions and the factual bases for those contentions, but this does not require
marshaling of evidence. Rule 192.3(j) & comment 5.
3. Proportionality
Rule 193.4 is a new provision, modeled on Rule 26(b)(2) of the Federal Rules of Civil Procedure, which gives a trial
court power to limit the otherwise permissible scope of discovery if it determines, on motion or its own initiative and on
reasonable notice, that the discovery sought is unreasonably cumulative or duplicative, is obtainable from some other
source that is more convenient, less burdensome, or less expensive, or that the burden or expense of the proposed
discovery outweighs its likely benefit, taking into account the needs of the case, the amount in controversy, the parties'
resources, the importance of the issues at stake in the litigation, and the importance of the proposed discovery in
resolving the issues. This limitation, however, is to be applied in a manner consistent with the broader policies
underlying the 1999 discovery rules amendments -- to prevent unwarranted delay and expense, not to unreasonably
restrict a party's access to information through discovery. Rule 193, comment 7.
4. Work Product
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Work product is defined for the first time in Rule 192.5. Generally speaking, work product subsumes and replaces the
"attorney work product" and "party communications" discovery exemptions under the former discovery rules. Comment
8. Work product comprises (1) materials prepared or mental impressions developed in anticipation of litigation or for
trial by or for a party or a party's representatives; or (2) communications made in anticipation of litigation or for trial
between a party and the party's representatives or among a party's representatives. Rule 192.5(a).
Rule 192.5 also codifies standards for discovery of work product. "Core" work product -- work product containing
mental impressions, conclusions, opinions, or legal theories -- is not discoverable. Rule 192.5(b)(1). Other types of work
product are discoverable on a showing of substantial need and undue hardship, but the court, in ordering such discovery,
must protect against disclosure of core work product to the extent possible. Rule 192.5(b)(2) & (4). However, it is not a
violation of this rule if disclosure ordered under Rule 192.5(b)(1) discloses attorney mental processes by inference. Rule
192.5(b)(3).
Exceptions to the work product protections include information made discoverable under Rule 192.3 concerning
experts, trial witnesses, witness statements, and contentions; trial exhibits; information concerning persons with
knowledge of relevant facts; photographs or electronic images of underlying facts or that will be used as evidence; or
work product created under circumstances within one of the exceptions to the attorney-client privilege under Rule
503(d) of the Texas Rules of Evidence. Rule 192.5(c).
In the second tentative draft, the last sentence of comment 8 stated that Rule 192.5(c)(1) does not deny protection to a
party who is an expert or trial witness. In response to comments that the sentence was confusing, it was omitted in the
final draft. The omission is thus not a statement on the issue one way or the other.
5. Protective Orders
Rule 192.6 governs protective orders. It is essentially identical to former Tex. R. Civ. P. 166b(7), but with two
important modifications. First, a person seeking a protective order now has an affirmative duty to respond to the
discovery request at issue to the extent protection is not sought unless it is unreasonable to do so before obtaining a
ruling on the motion. Rule 192.6(a). If a person seeks protection regarding the time or place of discovery, the person
must state a reasonable time and place for discovery with which the person will comply. Id. These are the same duties
imposed on parties when objecting or asserting privileges in response to written discovery, and are discussed in greater
detail in reference to those rules.
Second, Rule 192.6 clarifies that persons should not move for a protective order when an objection or assertion of
privilege under other rules is appropriate. Id. However, to avoid creating a "trap" or breeding satellite litigation
concerning when protective orders versus objections are appropriate, the rule provides that a motion for protective order
does not waive an objection or assertion of privilege. Id.
In addition to these changes, Rule 192.6, in a manner similar to Rule 176.6(e), clarifies that any person affected by
discovery, and not merely a person or party to whom discovery is directed, may seek a protective order.
F. Responses and Objections to Written Discovery; Assertions of Privileges (Rule 193)
Rule 193 significantly alters the former procedures governing responses to written discovery -- requests for disclosure,
requests for production, requests for entry onto property, interrogatories and requests for admissions(11) -- in an effort to
streamline procedures, reduce costs, and enhance the effectiveness of written discovery as a means of uncovering truth.
1. Affirmative Duty to Respond
Unlike the case under the former discovery rules, a party has an affirmative duty to respond to written discovery
requests within the time periods required by the rules governing that form of written discovery. Rule 193.1. This applies
even if the party objects or asserts a privilege against the request. When objecting, a party must state the extent to which
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they are refusing to comply with the request and must comply with so much of the request as to which the party has
made no objection unless it is unreasonable under the circumstances to do so before obtaining a ruling on the objection.
Rule 193.2(a ) & (b). Examples of circumstances where it would be unreasonable for a party to respond before obtaining
a ruling on their objection include a grossly overbroad request like "all documents relevant to the lawsuit" or a request
for exclusively privileged documents. Rule 193, comment 2. If a party objects to a request for documents from a remote
time periods, the party should produce the documents from more recent, relevant periods unless that production would
be burdensome and duplicative of the production that would be required if the objection later is overruled. Id.
If a party objects to the time or place of discovery, the party must state a reasonable time and place for complying with
the request and must comply at such time or place without further request or order. Rule 193.2(b).
Also, consistent with this new duty to respond, parties are required to supplement discovery responses reasonably
promptly after the need for supplementation is discovered. Rule 193.5(b). While supplementation within thirty days
prior to trial is presumptively not made reasonably promptly, id., this standard may require supplementation well before
that deadline.
Failure to comply with the duties to respond or supplement may be grounds for exclusion of evidence. Rule 193.6(a),
discussed below.
2. New Procedures for Asserting Privileges
To assert a privilege -- which includes work product, see Rule 192.5(d) -- against written discovery, parties no longer
assert objections, but withhold the privileged materials from disclosure. Rule 193.2(f) & comment 3. When withholding
privileged materials or information, the responding party must state -- in either the response to written discovery or a
separate document -- that (1) information or material responsive to the written request has been withheld; (2) the request
to which the information or material relates; and (3) the privileges asserted. Rule 193.3(a). Upon written request of the
party seeking discovery, the responding party must, within 15 days, serve a response (1) specifying the nature of the
information or materials withheld that, without revealing the privileged information itself or otherwise waiving the
privilege, enables other parties to assess the applicability of the privilege; and (2) asserts a specific privilege for each
item or group of items withheld. Rule 193.3(b). These disclosure and identification requirements, however, do not apply
to attorney-client communications withheld from disclosure that concern the litigation in which the discovery is
requested. Rule 193.3(c).(12)
3. Elimination of Prophylactic Objections and Privilege Claims
Under the former discovery rules, objections and privilege claims against a discovery request had to be asserted within
the time for responding or else they were waived. This frequently led parties, out of an abundance of caution, to assert
voluminous prophylactic objections that, as discovery progressed, often proved to be unnecessary and unfounded. These
types of objections obscured the true state of facts underlying the objections and responses -- thus defeating the
purposes of discovery -- and gave rise to unnecessary expense as parties had to seek hearings, enter Rule 11 agreements,
or take other measures simply to discern which of their opponent's objections were "real." Rule 193 eliminates the
perceived need for these practices by requiring parties to object or assert privileges only to the extent that a good faith
factual and legal basis for the objection or privilege claim exists and could be ascertained after reasonable inquiry at the
time the objection or claim is made Rule 193.2(c) & comment 3; see also Rule 193.2(d) & comment 3 (permitting
parties to amend or supplement objections or privilege claims to state bases that did not exist and could not have been
ascertained with reasonable inquiry at time the initial objection or privilege claim was made).
4. Other Restrictions on Gamesmanship With Objections
The new restrictions on prophylactic objections, coupled with the affirmative duty to respond, will help eliminate the
abuse of parties "burying" the truth behind an avalanche of all objections that conceivably could be applicable (and/or
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are available as forms on the party's word processing systems). To combat such tactics, moreover, Rule 193.2(e)
provides that any objection obscured by numerous unfounded objections is automatically waived unless the court
excuses the waiver for good cause shown.(13)
Furthermore, even if a party has asserted valid privileges in response to discovery, the party cannot use the withheld
information or materials in a hearing or trial without first timely amending or supplementing their discovery responses
to disclose the information and materials. Rule 193.4(c). All of these measures help eliminate modern day "trial by
ambush" through tactical use of objections or privilege claims and reduce the need for parties to seek hearings to prevent
it.
5. New Inadvertent Disclosure and Supplementation Rules
Rule 193 seeks to moderate or eliminate several "traps" in prior Texas discovery practice that have tended to elevate
form over substance. For one, it liberalizes the former standards governing inadvertent disclosure(14) by permitting
parties who have inadvertently disclosed privileged information or materials to reclaim the privilege within ten days of
discovering the disclosure, or such shorter time as the trial court may order. Rule 193.3(d). The focus is on the
producing party's intent to waive the particular privilege, not his or her intent to produce the information or materials.
Id. & comment 4. To avoid logistical problems or ambush at trial, a party seeking to use potentially privileged
documents may serve the producing party with an exhibit list in advance of trial, thereby compelling the producing party
to assert any applicable privilege claims within ten days. Rule 193.3(d) & comment 4. A trial court also may order this
procedure. Comment 4.
Additionally, Rule 193 moderates the former rules' rigid exclusion of evidence not timely disclosed or supplemented in
discovery in two ways. First, parties are not required to formally supplement materials or information requested in
discovery, except for persons with knowledge of relevant facts, trial witnesses or experts, if the materials or information
previously have been made known to other parties in writing, on the record during a deposition, or through other
discovery responses. Rule 193.5(a). Second, where formal supplementation is required, late supplementation can be
excused where either (1) there is good cause for the failure to disclose; or (2) the failure to timely disclose will not
unfairly surprise or unfairly prejudice the other parties. Rule 193.6.
These changes to the supplementation requirement do not signal a retreat from the general principle that parties should
timely supplement discovery. Indeed, parties now have a new affirmative duty to respond to discovery when due and are
required to supplement reasonably promptly whenever the need for supplementation is required. Moreover, the burden
to demonstrate good cause for late supplementation or lack of unfair surprise remains with the party seeking to call the
witness or use the evidence. Rule 193.6(b). The changes to the supplementation requirements, rather, seek only to
prevent the exclusion of witnesses or evidence on hypertechnical grounds where the information already has been
disclosed or due to relatively minor and inadvertent errors in disclosure of witnesses' phone numbers or addresses.
Finally, Rule 193, along with Rule 197, resolves the vexing questions as to whether and when supplemental
interrogatory responses have to be verified and the effects of failing to verify them. Rule 193.5(b) specifies that where
responses to written discovery are required to be formally supplemented, the supplementation must be in the same form
that was required of the original response. Rule 193.5(b). This means that, among other things, supplemental responses
to interrogatories must be verified if the original responses had to be verified. Id. But, contrary to former practice, Rule
197 does not require verification of all original interrogatory responses. See discussion of Rule 197 below. Furthermore,
Rule 193.5(b) clarifies that failure to verify an amended or supplemental interrogatory response does not make the
response untimely or require exclusion of evidence unless and until the formal defect is pointed out and the responding
party fails to correct it within a reasonable time. This hopefully will eliminate wasteful satellite disputes in which parties
attempt to exclude witnesses merely because the responding party did not verify the supplemental interrogatory
response in which the witnesses were identified.

6. Presumption of Authenticity
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A party's production of documents in response to written discovery presumptively authenticates that document for use
against that party in a pretrial proceeding or at trial. Rule 193.7. This rule is designed to reduce the need for discovery
merely to establish the often incontrovertible proposition that a document is what it appears to be.(15)
The producing party may object to the authenticity of a document within ten days (or such shorter time as the court may
order) after the party obtains actual notice that the document will be used in a hearing or trial. Rule 193.7. Such an
objection must be either on the record or in writing and must have a good faith factual or legal basis. Id. To prevent
logistical problems or ambush at trial, a party seeking to use a document may, in manner similar to the practice under
Rule 193.3(d), trigger the producing party's obligation to raise authenticity objections by serving an exhibit list. Id. &
comment 7. A court also may order this procedure. Comment 7. If an authenticity objection is made, the party seeking
to use the affected documents must be given a reasonable opportunity to establish authenticity.
G. Requests for Disclosure (Rule 194)
Rule 194 establishes a new discovery tool, requests for disclosure, whereby parties can obtain a "laundry list" of basic
discoverable information without objection, work product claims,(16) or unnecessary expense or inconvenience. This
procedure is borrowed from the federal discovery rules. But, unlike federal-style disclosures, which are required in
every case regardless whether the parties want them or not, Texas-style disclosures are obtainable only on request, thus
avoiding unnecessary burden and expense in cases where they are not needed.
Among other materials and information that can be obtained through disclosures, parties may obtain the legal theories
and, in general, the factual bases of the responding party's claims or defenses, as well as basic damages theories. Rule
194.2. Responding parties are not required, however, to marshal evidence or brief legal issues, only to describe their
basic liability and damages contentions. Id. & comment 2. To encourage parties to disclose and discuss their basic legal
and factual assertions early in the case, Rule 194.6 provides that responses to disclosures concerning liability and
damages contentions cannot be used as admissions if the responses are later changed by amendment or supplementation.
Rule 194.6.
H. Discovery Regarding Testifying Expert Witnesses (Rule 195)
Rule 195 governs the methods for obtaining discovery regarding testifying expert witnesses. It thus does not address
discovery of consulting experts whose opinions have been reviewed by testifying experts. Rule 195, comment 1.(17)
The exclusive tools for obtaining discovery concerning testifying expert witnesses are disclosures, depositions and
reports. Rule 195.1, 195.4. Permissible requests for disclosure concerning testifying experts are those listed in Rule
194(f). As to any testifying expert, parties may obtain disclosure of the expert's name, address, and telephone number
and the subject matter on which the expert will testify. If the expert is retained by, employed by, or otherwise subject to
the control of the responding party, the requesting party also may obtain disclosure of the general substance of the
expert's mental impressions, a brief summary of the bases for the opinions, all document and tangible things provided to,
reviewed, or prepared by the expert in anticipation of their testimony, and the expert's current resume and bibliography.
Rule 194.2(f). For other types of experts, the requesting party must obtain these latter categories of information under
Rule 176 and the nonparty discovery rule, Rule 205.
Rule 195.2 establishes a schedule for responding to requests for disclosures concerning testifying experts. Unless
otherwise agreed or ordered, parties must furnish information requested under Rule 194.2(f) by the later of thirty days
after service of the requests or (1) 90 days before the end of the discovery period, with regard to experts testifying for a
party seeking affirmative relief; or (2) 60 days before the end of the discovery period, with regard to all other experts.
Rule 195.2.
Rule 195.3 also establishes a schedule for depositions of testifying experts retained by, employed by, or otherwise
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subject to the control of a party. (Depositions of other experts are controlled by Rule 176, Rule 205 and the deposition
rules. Rule 195, comment 2). As a general rule, the party seeking affirmative relief must designate and present their
experts for deposition before the other parties have to designate their experts. Rule 195.3(a)(1). But if the party seeking
affirmative relief produces a report when designating an expert, the burden shifts to the other parties to designate their
experts testifying on the same subject before the party seeking affirmative relief has to tender their experts for
deposition. Rule 195.3 & comment 3. This provision is a compromise designed to allow defendants to obtain sufficient
information from plaintiffs to enable them to obtain appropriate experts, yet also prevent plaintiffs from being unfairly
surprised or "sandbagged."
While Rules 195.2 & 195.3 presumptively require the party seeking affirmative relief -- usually the plaintiff -- to
designate and/or present their experts for deposition first, comment 3 recognizes that the trial court may alter this
schedule under Rule 191. One instance in which such a modification might be appropriate is where one or more discrete
contested issues on which expert testimony is required are raised by affirmative defenses rather than by primary liability
claims.
Courts also may order preparation of expert reports, as was the case under the former discovery rules. Rule 195.5. These
reports are a supplement to, not a replacement for, depositions. Rule 195.5.
The general supplementation requirements of Rule 193.5 apply to written discovery regarding testifying expert
witnesses. If an expert is retained by, employed by, or otherwise under the control of a party, that party must also
supplement the expert's deposition testimony or written report, but only with regard to the expert's mental impressions
or opinions and the bases for them. Rule 195.6; see also Rule 193, comment 5.
Rule 195.7 specifies that where a party takes the oral deposition of an expert retained by, employed by, or otherwise
under the control of a party, all reasonable fees charged by the expert for time spent in preparing for, giving, reviewing,
and correcting the deposition must be paid by the party that retained the expert. During the various public comment
periods, several practitioners who handled typically smaller cases expressed concern that this rule would create an
incentive for their opponents to take long expert depositions simply to run up their costs. The Court, while being
sensitive to these concerns, ultimately retained the rule in its current form in the belief that the deposition time limits of
Rules 190 and 199, see below, the availability of protective orders under Rule 193.6, and the court's general power to
modify discovery procedures and limitations under Rule 191.1 will be sufficient to prevent its abuse. Practitioners
should refer to these rules if their opponents attempt to misuse Rule 195.7.
I. Requests for Production; Requests and Motion for Entry Upon Property (Rule 196)
Rule 196 is substantively similar to former Rule 167, but with a few notable refinements. If the requesting party will
sample or test the requested items, the means, manner and procedure for testing or sampling must be described with
sufficient specificity in the request to inform the responding party of the means, manner and procedure for testing or
sampling. Rule 196.1(b) & comment 2. Testing or sampling that is destructive or materially alters an item is not
permitted without prior court approval. Rule 196.5.
There is a new notice requirement applicable to requests for a nonparty's medical or mental health records. Rule
196.1(c). This rule does not imply that such records are or should be discoverable in every case. Comment 8.
When responding to requests for production, parties must, in addition to the general requirements for responding to
written discovery, state that (1) production and inspection will be permitted as requested; (2) the requested items are
being served on the requesting party with the response; (3) production and inspection will take place at a designated
time and place, if the responding party is objecting to the time or place of discovery; or (4) no items have been identified
-- after a diligent search -- that are responsive to the request. Rule 196.2. Rules 192.3(b) and 192.7(b) clarify that parties
are required to produce documents within their possession, custody or control, which means that the person has either
actual physical possession of the documents or has a right to possession of the document that is equal or superior to that
of the person with actual physical possession.
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In response to the proliferation of reading rooms and other modern practicalities of document discovery, Rule 196.3(b)
permits responding parties to produce copies in lieu of originals unless a question as to the authenticity of the documents
is raised or under the circumstances it would be unfair to produce copies in lieu of originals. Rule 196.3(b).
Rule 196.4 is a new provision addressing discovery of electronic or magnetic data. Parties seeking discovery of such
data must specify the form in which it should be produced, and the responding party must comply if the requested data
and form is reasonable available to the responding party in its ordinary course of business. The responding party may
object if it cannot -- through reasonable efforts -- retrieve the information or produce it in the form requested. If the
court orders the responding party to respond to the request, the court must also order the requesting party to pay the
reasonable expenses of any extraordinary steps required to retrieve and produce the information.
Rule 196.6 clarifies the allocation of expenses of document discovery. Unless otherwise ordered by the court, the
expense of producing items will be borne by the requesting party and the expense of inspecting, sampling, testing,
photographing, and copying items produced will be borne by the requesting party.
Rule 196.7 sets forth the procedures for obtaining entry upon property. If the landowner is a party, entry may be by
request; if not, the party requesting entry must obtain a court order. Rule 196.7(a). To facilitate discovery on land owned
by a nonparty who cannot be located, a new provision permits motions and orders permitting such discovery upon any
form of notice permissible under Tex. R. Civ. P. 21a.
J. Interrogatories to Parties (Rule 197)
Rule 197 governs interrogatories. The key changes here include a new provision addressing contention interrogatories,
which is similar to that in Rule 194. Rule 197.1 & comment 1. As was the case under Rule 194, responses to contention
interrogatories that have been amended or supplemented may not be used for any purpose. Rule 197.3 & comment 1.
As noted above, the verification requirement has been changed in recognition of the practical reality that parties often do
not have personal knowledge of much of the information in interrogatory responses to which they formerly were
required to attest. Under Rule 197.2(d)(2), parties must verify all responses except those concerning persons with
knowledge of relevant facts, trial witnesses and legal contentions. Also, where an interrogatory response is based on
information obtained from other persons, the party may so state. Rule 197.2(d)(2). (When signing interrogatory
responses under these rules, lawyers should be mindful of their obligations under Rule 191. Comment 2.) Finally,
comment 2 clarifies that, as was the case with verification of supplemental interrogatory responses, failure to sign or
verify initial interrogatory responses is merely a formal defect that may be corrected within a reasonable time after it is
pointed out -- it is not tantamount to a failure to timely respond that may serve as a basis for exclusion of evidence.
K. Requests for Admissions (Rule 198)
This rule is a nonsubstantive recodification of former Rule 169. Except for a handful of individual lawyers who
suggested that the Court abolish requests for admission entirely, there was virtually no support for substantively
changing or limiting this rule.
Rule 198.3 incorporates the substance of former Rule 215(4)(a).
L. Depositions Upon Oral Examination (Rule 199)
This rule reforms, streamlines and clarifies oral deposition practice in several ways.
1. Limitations on Deposition Conduct
There are several new provisions that are designed to cut down on disputes in oral depositions, curtail dilatory and
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obstructive tactics by witnesses and their lawyers, and enable the deposing party to obtain the witness' testimony rather
than that of the witness' lawyer. These rules are based in part on reforms previously instituted in federal courts.
Oral depositions are to be conducted the same manner as if the testimony were being obtained in court at trial. Rule
199.5(d). Counsel are admonished to be courteous to each other and the witness. Id. The witness is admonished not to
be evasive or unduly delay the examination. Id. Private conferences between the witness and their lawyers are
prohibited except for the purpose of determining whether a privilege should be asserted. Id. If the lawyers and the
witnesses do not comply with these rules, the court may admit into evidence at trial statements, discussions and other
occurrences that reflect upon the credibility of the witness or the testimony. Id.
"Coaching" objections and colloquy are strictly prohibited. Objections to questions during the deposition are limited to
"objection: form" or "objection: leading," and objections to testimony are limited to "objection: nonresponsive." Rule
199.5(e) & comment 4 (clarifying meaning of "form" objection). These objections are waived if not stated as phrased
during the deposition. Id. However, the witness' attorney may also instruct the witness not to answer a question is it calls
for privileged information, is abusive or if any answer to the question would be misleading. Rule 199.5(f) & comment 4.
The deposing party, however, may require the objecting party to give a short and concise explanation of the basis for the
objection or instruction to enable them to rephrase the question. Rules 199.5(e) & (f). However, argumentative or
suggestive objections or explanations are prohibited, waive the objection, and may be grounds for terminating the
deposition. Rules 199.5(e) & (f).
As is the case with written discovery, an objection or instruction not to answer a question in an oral deposition must be
made only if there is a good faith factual and legal basis for doing so at the time. Rule 199.5(h).
While the conduct of the defending lawyer is strictly limited, the lawyer taking the deposition also is under a
corresponding duty not to ask questions solely to harass or mislead the witness, for any improper purpose, or without a
good faith legal basis at the time. Id.
2. Time Limits
In addition to the aggregate time limits of Rule 190, Rule 199.5(c) limits each side to six hours to examine and crossexamine an individual witness in an oral deposition. Breaks do not count against this limitation. For purposes of this
rule, each person designated as a corporate representative under Rule 199.2(b)(1) is a separate witness. Comment 2.
3. Depositions By Telephone or Other Remote Electronic Means
There are new rules setting forth procedures for taking depositions by telephone or other remote electronic means (e.g.,
closed circuit television or the Internet) and permitting lawyers to attend the deposition through those means. Rules
199.1(b), 199.5(a)(2).
4. Duty to Identify Representative of Organization Before Deposition
If an organization is named as the witness in a deposition notice, the organization must -- a reasonable time before the
deposition -- designate the persons who will testify on the organization's behalf and identify the matters on which each
person will testify. Rule 199.2(b)(1).
5. Reconciling of Deposition Document Request Rules With Other Rules
If a party serves a request for production of documents with a deposition notice to a party, the request, response,
objections and privilege claims are governed by the requests for production rule, Rule 197 -- including the deadline of
thirty days for responding -- as well as the general standards governing written discovery set forth in Rule 193. Rule
199.2(b)(5) & comment 1. If the witness is a nonparty, these matters are governed by the nonparty discovery rule, Rule
205. Id.
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M. Depositions Upon Written Questions (Rule 200)
This rule clarifies the procedures governing depositions on written questions. Rule 200 incorporates the oral deposition
rules governing notices, responses, depositions of organizations and requests for production of documents. Rule
200.1(b); see Rules 199.1(b), 199.2(b), 199.5(a)(3) & 199.2(b)(5).
Rule 200.3 specifies a detailed timetable for objecting to questions or serving responsive questions.
N. Depositions in Foreign Jurisdictions for Use in Texas Proceedings; Depositions in Texas for Use in Foreign
Proceedings (Rule 201)
Rule 201.1 is a nonsubstantive rewrite of former Rule 188 that is designed to clarify the procedures for obtaining oral or
written depositions in foreign jurisdictions. Comment 1 also clarifies the relationship between this rule and the law of
foreign jurisdictions where the witnesses are located.
Rule 201.2 is a new provision that restates Section 20.002 of the Civil Practice and Remedies Code. It was added to
clarify and aid reference to the standards governing depositions in Texas for use in foreign jurisdictions.
O. Depositions Before Suit or to Investigate Claims (Rule 202)
Rule 202 is a rewrite of former Rule 187 that is broadened somewhat to expressly permit discovery depositions prior to
suit and to investigate potential claims. To this extent, Rule 202 replaces and limits the "bill of discovery" of repealed
Rule 737.
The Court fashioned Rule 202 in an attempt to accommodate competing concerns of plaintiffs and defense lawyers
regarding the extent to which plaintiffs should be permitted to obtain pre-suit or investigatory depositions without notice
to potential parties. Under former Rule 737, a person could bring an independent action to obtain an order authorizing a
deposition of any other person to investigate a potential claim or anticipated lawsuit..(18) The State Bar Court Rules
Committee urged the repeal of Rule 737 on the grounds that some plaintiffs were using the rule to "set up" target
defendants for later suit by obtaining one-sided depositions of key witnesses without notice to the target. While these
depositions generally could not be used as evidence because the target did not have notice, they arguably had the same
effect -- because they could be used for impeachment, the deposition "pinned down" the witness' testimony.
The Court Rules Committee proposed that Rule 737 be repealed but that former Rule 187, which authorized pre-suit
depositions to perpetuate testimony, be broadened somewhat to permit pre-suit depositions in anticipation of suit.
Plaintiffs' lawyers were strongly opposed to this proposal on several grounds. They contended that it effectively
eliminated their ability to obtain pre-suit depositions to investigate a claim because (1) when merely investigating a
claim, plaintiffs could not swear that they actually anticipated filing suit, a requirement under the Court Rules
Committee's proposal; and (2) they could not give notice to all potential parties as required by Rule 187 and the Court
Rules Committee proposal because they did not yet know who the parties might be. They urged that investigatory
depositions under Rule 737 had proven to be a useful device by which plaintiffs could investigate a potential claim, a
step that, they contended, has become increasingly necessary in an era of sanctions for frivolous lawsuits, "no evidence"
summary judgment motions, and other heightened burdens on plaintiffs. Several practitioners commented that the
results of bill of discovery depositions frequently lead them not to file suit or not to pursue a potential defendant,
thereby reducing the numbers of lawsuits and overall litigation costs.
To address both sets of concerns, Rule 202 expressly permits pre-suit investigatory depositions but limits the extent to
which they can be used in a subsequent lawsuit if an eventual party did not receive notice of the deposition. A Rule 202
deposition ordinarily can be used to the same extent as a sworn statement; that is, solely for impeaching the witness
from whom the deposition was taken. But if a party attempts to use Rule 202 abusively and/or to circumvent deposition
notice requirements -- such as to "set up" a target rather than for good faith investigation of a potential claim -- Rule
202.5 authorizes the trial court to forbid the use of the deposition for any purpose, including impeachment.
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P. Signing, Certification and Use of Oral and Written Depositions (Rule 203)
This rule consolidates and clarifies the former rules governing signing and use of deposition transcripts. A key change is
that the court reporter must certify the amount of time that each party spent during the deposition. Rule 203.2(e). This
aids in the administration of the aggregate and per witness deposition time limits of Rules 190 and 199.
Q. Physical and Mental Examinations (Rule 204)
This rule is based largely on former Rule 167a. It clarifies and broadens somewhat the circumstances under which
physical and mental examinations may be ordered and the types of health care providers who can conduct such
examinations.
R. Discovery From Nonparties (Rule 205)
Rule 205 is designed to aid reference to the various rules authorizing discovery from nonparties and to clarify the
procedures for obtaining that discovery. Rules 205.1 & 205.2. It also establishes a new form of nonparty discovery -requests for production of documents -- by which a party can obtain documents without need for a motion or deposition.
Rule 205.3. A party requesting production of documents from a nonparty, however, must reimburse the nonparty's
reasonable cost of production. Rule 205.3(f). The notice requirements concerning discovery of nonparty medical records
(see discussion of Rule 196) also applies. Rule 205.3(c).
1. Mindful of our responsibilities under the Code of Judicial Conduct, we intend no comment on pending or impending
cases.
2. For a discussion of the origins and nature of the Texas Supreme Court's rulemaking authority and the role of the
SCAC, see "Texas Court Rules: History and Process," available on the Supreme Court's website.
3. The substance of former Rules 215(4)(a) and 215(5) are covered by new Rules 198 and 193, respectively.
4. Also, Rule 176.4(c) expressly permits officers authorized to take depositions to serve the deposition notice along
with the subpoena. This codifies the typical practice for noticing and serving subpoenas compelling depositions under
the former rules. This practice, however, was not actually authorized by the former rules, which technically required the
party seeking the subpoena to first notice the deposition and serve the officer with "proof of service" of the notice before
the subpoena would issue. See former Rule 201(1).
5. Such a practice, of course, would be unnecessary and redundant. See Rules 196, 199.3, 200.2.
6. The exception for Family Code cases recognizes that the size of the marital estate and the nature of the parties'
circumstances are often in flux right up to the time of trial.
7. This contemplates that, in appropriate cases, trial courts might enter Level 3 plans to control specialized discovery
concerning discrete issues like venue, jurisdiction, forum non conveniens, or class action certification.
The deadline for completing discovery under a Level 3 plan, unlike the deadlines under Levels 1 and 2, may require
either that discovery be served so as to come due before the cut-off date or that it merely be served before the cut-off
date. See comment 4. This accommodates the current practice in counties, chiefly Harris, in which courts already are
utilizing some type of court-ordered discovery control plan.
8. But forms of discovery not restricted by Rule 190 are not to be used to circumvent that rule. See Rule 190.6 &
comment 5.
9. In its first preliminary draft of the proposed discovery rules, the Court considered restricting the subject matter of
document discovery available by request only to matters relevant to the claims and defenses of the parties, and
permitting broader discovery only on motion and court order. Discovery Rules -- Tentative Draft No. 1, Rule 3(2)(b)
(Jan. 17, 1998). Similar proposals recently have been made by the Litigation Section of the American Bar Association
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and by the Federal Rules Advisory Committee. However, based on public comment opposing this proposed change,
concerns that the change would overburden trial courts with motions to expand discovery, and the currently
undeveloped nature of the concept of relevance to "claims and defenses," the Court ultimately elected not to alter the
scope of document discovery.
10. But this does not mean that every witness statement necessarily is discoverable. Like any document, a witness
statement, although exempted from the new work product protection, see infra, may be subject to the attorney-client
privilege or be outside the scope of discovery. Comment 9.
11. See Rule 192.7. "Written discovery" does not include depositions, oral or written, or forms of discovery obtainable
on motion.
12. But this does not bar a party from specifically requesting such communications if the party has a good faith basis
for asserting that the materials are discoverable. An example would be material within the crime-fraud exception to the
attorney-client privilege. Comment 3.
13. An additional safeguard against parties asserting objections or privileges in bad faith or for harassment or delay is
the Rule 191.3 certification requirement, discussed above.
14. See, e.g.,Granada Corp. v. First Court of Appeals, 844 S.W.2d 223 (Tex. 1992).
15. Authentication, of course, is merely a condition precedent to admissibility and does not alone establish
admissibility. See Tex. R. Evid. 901(a).
16. Thus, the rule contemplates that, in some extraordinary instances, requests for disclosures might implicate
constitutional or other privileges other than work product. In such cases, responding parties should comply with the
procedures set forth in Rule 193 for asserting privileges against written discovery.
17. Information concerning purely consulting experts, of course, is not discoverable. Id.
18. Another use of Rule 737 was to obtain postjudgment discovery. The need for such a procedure, however, has
largely been eliminated by Rule 621a and by the Texas Turnover Statute, Tex. Civ. Prac. & Rem. Code § 31.002. This
aspect of Rule 737 is not retained in the 1999 discovery rules revisions.

https://www.adrr.com/law1/rules.htm[3/20/2017 3:14:56 PM]
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CAUSE NO, I2CV2013
CITY OF DICKINSON

IN TILE DISTRICT COURT

'vs.

OF GALVESTON COUNTY, TEXAS

TEXAS WINDSTORM INSURANCE
ASSOCIATION

122ND JUDICIAL DISTRICT

ORDER GRANTING TEXAS WINDSTORM INSURANCE ASSOCIATION'S
EMERGENCY MOTION TO WITHDRAW EXHIBIT 3-A
On this day, this Court considered Texas Windstorm Insurance Association's Emergency
Motion to Withdraw Exhibit 3-A to and Amend Response to Plaintiff's Motion to Compel
Production or, Alternatively, Motion to Exclude Paul Stricidand Testimony, and, having heard
and considered the arguments of the parties, the Court GRANTS the motion, It is therefore
ORDERED that the Galveston County District Clerk shall delete and dispose of any
copies of Exhibit 3A to Texas Windstorm Insurance Association's Motion to Withdraw Exhibit
3-A to and Amend Response to Plaintiff's Motion to Compel Production or, Alternatively,
Motion to Exclude Paul Strickland Testimony; and
ORDERED that Plaintiff City of Dickinson and its counsel shall comply with Rule
193.3(d) by deleting or destroying each copy in their possession of Exhibit 3A, or which was
provided by them to any other person, w
SIGNED this the ?9,—day of

her in digital or hardcopy form.
, 2016.

TAB 6

CAUSE N0.12-CV-2013
CITY OF DICKINSON,
Plaintiff,

v.
TEXAS WINDSTORM INSURANCE
ASSOCIATION,
Defendant

§
§
§
§

IN THE DISTRICT COURT OF

§

GALVESTON COUNTY, TEXAS

§
§
§
§
§

122ND JUDICIAL DISTRICT COURT

SUBPOENA DUCES TECUM TO
DEPOSITION OF PAUL STRICI{LAND, INDIVIDUALLY
AND AS CORPORATE REPRESENTATIVE OFTWlA
TO:

Defendant, Texas Windstorm Insurance Association, by and through its attorneys of
record, James R. Old, Jr., at Jay Old & Associates, PLLC, 2615 Calder, Suite 720,
Beaumont, Texas 77002; Andrew T. McKinney, IV and Tory F. Taylor at Litchfield
Cavo, One River Way, Suite 1000, Houston, Texas 77056, and David P. Salyer, at
McLeod, Alexander, Powell & Appel, PC, P.O. Box 629, Galveston, Texas 77553
Pursuant to Texas Rule of Civil Procedure 199.2(b)(5), in connection with Plaintiffs

notices of oral and videotape deposition of Paul Strickland, individually and as corporate
representative of TWIA, the witness is requested to produce the documents as set forth in
Exhibit "A." For reference, the notices of deposition of Stricldand, individually and as
corporate representative of TWIA, are attached hereto as Exhibits 1 and 2.

EXHIBIT C

Respectfully submitted,
DOYLE RESTREPO HAR.VIN & ROBBINS, L.L.P.

Isl Trey Henderson
James Eloi Doyle
State Bar No. 6093500
jdoyle@drlufaw.com
J.B. (Trey) Henderson ill
State Bar No. 00798251
thendetson(@drhrlaw.com
The Lyric c"entre
440 Louisiana Street, Suite 2300
Houston, Texas 77002
(713) 228-5100 (Telephone)
(713) 228-6138 (Facsimile)
THE BUZBEE LAW FIRM

Anthony G. Buzbee
State Bar No. 24001820
tbuzbee@txatto111eys.com
Christopher J. Leavitt
State Bar No. 24053318
600 Travis Street, Suite 7300
Houston, Texas 77002
(713) 223-5393 (Telephone)
(713) 223-5909 (Facsimile)
THE HODGE LAW FIRM, PLLC

Shaun Wesley Hodge
State Bar No. 24052995
shodge@hodgefirm.com
2211 The Strand Street, Suite 302
Galveston, Texas 77550
(409) 762-5000 (Telephone)
(409) 763-2300 (Facsimile)
ATTORNEYS FOR PLAINTIFF,
CITY OF DICKINSON
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CERTIFICATE OF SERVICE
I hereby certify that true and correct copies of this document have been duly served on
all known counsel of record in accordance with the Texas Rules of Civil Procedure, by
electronic service, on May 31, 2016, as set forth below:
James R. Old, Jr.
Jay.old@iroldlaw.com
JAY OLD & ASSOCIATES, PLLC
2615 Calder, Suite 720
Beaumont, Texas 77702
Fax: (409) 419-1733
David P. Salyer
dQsalyer@mapalaw.com
McLeod, Alexander, Powell & Appel, PC
P.O. Box 629
Galveston, Texas 77 5 53
Fax: (409) 762-1155
Andrew T. McKinney, IV
mckihney@litchueldcavo.com
Tory F. Taylor
taylor@litchfieldcavo.com
LITCHFIELD CAVO

One River Way, Suite 1000
Houston, Texas 77056
Fax: (713) 623-8222

Isl Trev Henderson
J. B. (Trey) Henderson ill
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EXHIBIT "A"
INSTRUCTIONS
A.
With respect to any request to which you object under a claim of privilege or
other doctrine, please state:

1.

The nature of the privilege asserted;

2.

For each document for which a privilege is asserted:
a

Identify the author of the document;

b.

Identify all addresses and recipients of the document or copies thereof;

c.

Indicate the date the document bears or, if undated, the date that it was
written or created;

d.

Identify the type of document as, for instance, letter or memorandum;

e.

Describe the subject matter of the document;

f.

Indicate the nature of the privilege;

g.

Identify any persons who have had access to the document or its
contents, or any part thereof; and

h.

State the facts giving rise to the claimed privilege.

B.
lfyou have any questions regarding the scope, meaning, or intent of the duces
tecum, please promptly contact undersigned counsel.

DEFINITIONS
A.
The term "document1' shall be broadly construed and shall include, without
limitation. every writing, image, duta, or record of any type that is in your possession, custody,
or control, including those kept by electronic, magnetic, photographic, or mechanical means,
any drafts or revisions pertaining to any ofthe foregoing, and any other data compilations from
which information may be obtained. Any document or copy of any document that contains
any note, comment, addition, deletion, insertion, annotation, alteration, or otherwise comprises
a non-identical copy of another document shal1 be treated as a separate document subject to
production.
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B.
"Person" shall mean natural persons, corporations, partnerships, joint ventures,
associations, joint stock companies, trusts, unincorporated organizations, governments or
political subdivisions thereof, and governmental agencies.
C.
"You," "your," "Defendant" and "TWIA" shall mean Defendant, Texas
Windstorm Insurance Association, its agents, representatives, attorneys, employees, and all
persons acting or purporting to act on its behalf for any purpose or reason whatsoever.
D.
"COD" shall mean Plaintiff, City of Dickinson, or any of its agents, employees,
or representatives.
E.
"Strickland" shall mean Paul Strickland who executed the affidavit attached
hereto as Exhibit 3.
F.
"Claim" means the claim you opened with TWIA relating COD' s property
damage resulting from Hurricane Ike
G.
The terms "and" and "or" as used herein shall be construed either conjunctively
or disjunctively as necessary to bring within the scope of this demand any document or
information that might be deemed outside its scope by another construction of these terms.
H.
The singular form of any noun or pronoun shall be considered to include within
its meaning the plural form of the noun or pronoun so used, and vice versa. The masculine
form of a noun or pronoun shall be considered to include within its meaning the feminine and
neuter genders.
I.
The phrases "relate to" or "refer to," and. any variations thereof, shall mean to
consist of, embody, reflect, mention, evidence, analyze, involve, comment upon, discuss,
describe, to contain a notation of, reference to, or statement about, or to be in any way logically
or factually connected with the matter.

SUBPOENA DUCES TECUM
1.

All notes, letters, claim diary entries, estimates, correspondence, analyses and
other documents which Strickland relied upon to prepare and verify his affidavit
attached hereto as Exhibit 3.

2.

All notes, letters, claim diary entries, estimates, correspondence, analyses and
other documents Strickland prepared, reviewed, or received in connection with
his review, analysis, examination, or adjustment of the Claim.
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CAUSE NO, 12-CV-2013
CITY OF DICKINSON,
Plaintiff,

v.
TEXAS WINDSTORM INSURANCE
ASSOCIATION,

Defendant

§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT OF

GALVESTON COUNTY, TEXAS

122ND JUDICIAL DISTIUCT COURT

PLAINTIFF'S NOTICE OF THE ORAL AND
VIDEOTAPE DEPOSITION OF PAUL STRICKLAND
TO:

Defendant, Texas Windstorm Insurance Association, by and through its attorneys of
record, James R. Old, Jr., at Jay Old & Associates, PLLC, 2615 Calder, Suite 720,
Beaumont, Texas 77002; Andrew T. McKinney, IV and Tory F. Taylor at Litchfield
Cavo, One River Way, Suite 1000, Houston, Texas 77056, and David P. Salyer, at
McLeod, Alexander, Powell & Appel, PC, P.O. Box 629, Galveston, Texas 77553

Pursuant to Rule 199 of the Texas Rules of Civil Procedure, the undersigned attomey
will take the following oral and videotape deposition, to be used as evidence at trial of the
above-referenced cause:
Witness:

Paul Strickland

Date:

Thursday, June 30, 2016

Time:

9:00 a.m.

Place:

Jay Old & Associates, PLLC
111 Congress A venue, Suite l O10
Austin, Texas 78701

This deposition will begin on the date and time noted above and will continue from day to day
until completed. This deposition will be transcribed by a certified court reporter and will be
videotaped.

Exhibit 1

Respectfully submitted,
DOYLE RESTREPO HARVIN & ROBBINS, L.L.P.

lsi Trev Henderson
James Eloi Doyle
State Bar No. 6093500
jdoyle@drhrlaw.com
J.B. (Trey) Henderson Ill
State Bar No. 00798251
thenderson@d1·hrlaw.com
The Lyric Centre
440 Louisiana Street, Suite 2300
Houston, Texas 77002
(713) 228-5100 (Telephone)
(713) 228-6138 (Facsimile)

THE BUZBEE LAW FIRM
Anthony G. Buzbee
State Bar No. 24001820
tbuzbee@txattorneys.com
Christopher J. Leavitt
State Bar No. 24053318
600 Travis Street, Suite 7300
Houston, Texas 77002
(713) 223-5393 (Telephone)
(713) 223-5909 (Facsimile)
THE HODGE

LAW FIRM, PLLC
Shaun Wesley Hodge
State Bar No. 24052995
shodge@hodgefirm.coin
2211 The Strand Street, Suite 302
Galveston, Texas 775 50
(409) 762-5000 (Telephone)
(409) 763-2300 (Facsimile)
ATTORNEYS FOR PLAINTIFF,
CITY OF DICKINSON
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CERTIFICATE OF SERVICE
I hereby certify that true and correct copies of this document have been duly served on
ail known counsel of record in accordance with the Texas Rules of Civil Procedure, by
electronic service, on May 19, 2016, as set forth below:
James R. Old, Jr.
Jay.old@jroldlaw.com
JAY OLD & ASSOCIATES, PLLC
2615 Calder, Suite 720
Beaumont, Texas 77702
Fax: (409) 419-1733
David P. Salyer
dpsalver@mapalaw.com
McLeod, Alexander, Powell & Appel, PC
P.O. Box629
Galveston, Texas 77553
Fax: (409) 762-1155
Andrew T. McKinney, N
mckinne;;@litchfieldcavo.com
Tory F. Taylor
taylm'@litchfieldcavo.com
LITCHFIELD CAVO
One River Way, Suite 1000
Houston, Texas 77056
Fax: (713) 623-8222

Isl Trev Henderson
J.B. (Trey) Henderson ill
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CAUSE NO. 12-CV-2013
CITY OF DICKINSON,

Plaintiff,

v.
TEXAS WINDSTORM INSURANCE
ASSOCIATION,

Defendant

§
§
§
§
§
§
§
§
§
§

lN THE DISTRICT COURT OF

GALVESTON COUNTY, TEXAS

122ND JUDICIAL DISTRICT COURT

PLAINTIFF'S NOTICE OF ORAL AND VIDEOTAPED
DEPOSITION OF THE CORPORATE REPRESENTATIVE
OF TEXAS WINDSTORM INSURANCE ASSOCIATION
TO:

Defendant, Texas Windstorm Insurance Association, by and through its attorneys of
record, James R. Old, Jr., at Jay Old & Associates, PLLC, 2615 Calder, Suite 720,
Beaumont, Texas 77002; Andrew T. McKinney, IV and Tory F. Taylor at Litchfield
Cavo, One River Way, Suite 1000, Houston, Texas 77056, and David P. Salyer, at
McLeod, Alexander, Powell & Appel, ])C, P.O. Box 629, Galveston, Texas 77553
Pursuant to Rule 199 of the Texas Rules of Civil Procedure, counsel for Plaintiff, City

of Dickinson, will take the oral and videotaped deposition of the designated corporate
representative of Defendant Texas Windstorm lnsurance Association ("TWIN') on
Thursday, June 30, 2016, beginning at 9:00 a.m., at the offices of Jay Old & Associates,
PLLC, 111 Congress Avenue, Suite 1010, Austin, Texas 78701, and continuing from day to
day until complete.

The deposition will be taken before a certified court reporter and

videographer and shall be used as evidence at the trial of the above-entitled cause.
TWIA is directed to designate the person or persons to testify on its behalf. Pursuant
to Rule 199.2(b)(l) of the Texas Rules of Civil Procedure, the deponent should be prepared
to testify as to the matters that are known or reasonably available to it on the following
matters:

Exhibit 2

Definitions
1.

The term ''Plaintiff' shall mean Plaintiff City of Dickinson and its agents,
representatives, partners, directors, officers, members, attorneys, employees, and all
persons acting or purporting to act on its behalf for any purpose or reason whatsoever.

2.

The tern1s "TWIA," 1'Defendant," ''you," or "yours" shall mean Defendant Texas
Windstorm Insurance Association and its agents, representatives, partners, directors,
officers, members, attorneys, employees, and all persons acting or purporting to act
on their behalf for any purpose or reason whatsoever.

3.

The term "Nelson" as used herein shall refer to Nelson Forensics LLC and all its
related or affiliated companies, directors, officers, employees, agents, or attorneys
purporting to act on its behalf, whether authorized to do so or not.

4.

The tern1 "Appraisal A ward" shall mean the Appraisal A ward issued on October 26,
2015, which is attached hereto as Exhibit A.

5.

The term "Policy" shall refer to the policy of insurance in effect on the date that the
loss made the basis of this lawsuit occurred.

6.

The term "Property" shall refer to the residence, dwelling, other structures, and
personal property covered by the Policy, as defined above, made the basis of this
lawsuit.
·

7.

The term •'person" shall mean an individual, corporation, association, partnership,
reciprocal or interinsurance exchange, L loyd's plan, fraternal benefit society, agent,
broker, adjuster, contractor/estimator, engineer, independent contractor, or employee.

8.

The terms "handle," "handled," "handling," and/or "worked on'' shall mean any
person, as defined above, who made a decision, investigated, adjusted, consulted,
supervised, managed, settled, approved, provided information, or otherwise
performed a task relating to the claims made the basis of this lawsuit, excluding
persons who have no responsibility for the sale or servicing of insurance policies and
no special insurance expertise, such as a clerical worker or a janitor. (See Liberty Mut.
Ins. Co. v. Garrison Contrs., 966 S. W.2d 482 (Tex. 1998); see also TEX. INs. CODE
§ 541.002 (2); TEX.INS. CODE§ 4101.00l(a) (1).

Mattet·s fm· Testimony
1.

Any failures of the Plaintiff to comply with the Pol-icy.

2.

The total attorney's fees paid by TWIA to its counsel for this case.

3.

In general, the factual bases relating to the following defenses asserted by TWIA:
2

a.

fraud in this appraisal process;

b.

mistake in this appraisal process

c.

accident in this appraisal process;

d.

the Appraisal A ward was made with a lack of authority;

e.

the Appraisal Award does not comply with the terms and conditions of the
Policy;

f.

the Appraisal Award is invalid and unenforceable;

g.

the umpire was not properly designated or assigned;

h.

the Appraisal A ward was not a fair and honest assessment of the loss;

1.

the umpire and Plaintiffs appraiser are neither independent nor competent;

j.

the umpire and Plaintiffs appraiser ignored the truth or acted with reckless
regard for the truth;

k.

no new or subsequent "claim" by Plaintiff reasonably apprising TWIA of the
facts giving rise to such claim has been made nor has any evidence of
unaddressed damage been presented to TWIA in written form;

1.

Plaintiff is seeking recovery of damages outside the Policy;

m,

Plaintiff failed to provide adequate and timely notice of loss or damage that
included a description of the property(ies) involved [Condition 4.a.(1)];

n.

Plaintiff failed to keep an accurate record of repair expenses [Condition
4.a.(4)];

o.

Plaintiff failed to provide an inventory for its additional damages [Condition
4.a.(5)];

p.

Plaintiff failed to provide access to the underlying property(ies) so that TWIA
could investigate Plaintiff's supplement claim(s)[Condition 4.a.(6)];

q.

Plaintiff did not provide presuit notice of its claims, thereby denying TWIA an
opportunity to evaluate and attempt to resolve Plaintiff's claims prior to suit,
as required by the Policy [Condition 4.a.(l)], and the Texas Insurance Code;
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r.

Plaintiffs failure to comply with conditions precedent has prejudiced TWIA;

s.

Waiver and estoppel, in that the Plaintiff is barred or estopped to claim
payments greater than the amount contained in the Proof of Loss;

t.

Offset/Payment;

u.

The Proof of Loss as conclusive evidence the Plaintiff's claim was paid;

v.

No demand or tender has been made seeking payment under the Appraisal
Award;

w.

TWIA has not yet been provided an opportunity to fully investigate the
Appraisal Award;

x.

TWIA has no duty to act on the Appraisal Award and in all respects its
liability, if any, under the Policy is not reasonably clear;

y.

TWIA investigated and adjusted the Plaintiffs claims based on information
provided by Plaintiff;

z.

No new or subsequent "claim" by Plaintiff reasonably apprising TWIA of the
facts giving rise to such claim has been made nor has any evidence of
unaddressed damage been presented to TWIA in written form; and

aa.

Plaintiff's failure to make a claim after receiving payment, as well as after
receiving the Appraisal Award, without objection or complaint, is a failure of a
condition precedent under both the Prompt Pay Statute and the Policy.

4.

Disagreements with the Appraisal Award.

5.

TWIA's operational policy to pay overhead and profit.

6.

Which line items of the Appraisal Award are being contested and why.

7.

Which line items of the Appraisal Award TWIA agrees with.

8.

The reasons and general factual bases why TWIA has not paid the Appraisal Award.

9.

The decision to engage Nelson as part of the appraisal process.

10.

The decision to invoke the Policy's appraisal clause in Claim No. C0128084.

11.

The handling, payment, and denial of Claim No. CO 128084.
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12.

Payments made to Nelson for its work on the appraisal.

13.

The number of times TWIA has designated a contractor who is not a licensed
engineer to perform an appraisal under a TWIA Commercial Policy (windstorm and
hail) in a Hurricane Ike Claim.

14.

The number of times TWIA has designated a licensed engineer as an appraiser to
perform an appraisal under a TWIA Commercial Policy (windstorm and hail) in a
Hurricane Ike claim.
Respectfully submitted,
DOYLE RESTREPO HARVIN & ROBBINS, L.L.P.

Isl Trey Henderson
James Eloi Doyle
State Bar No. 6093500
jdoyle@drhrlaw.com
J. B. (Trey) Henderson Ill
State Bar No. 00798251
thenderson@drlu·law.com
The Lyric Centre
440 Louisiana Street, Suite 2300
Houston, Texas 77002
(713) 228-5100 (Telephone)
(713) 228-6138 (Facsimile)
THE BUZBEE LAW FIRM

Anthony G. Buzbee
State Bar No. 24001820
tbuzbee@txattorneys.com
Christopher J. Leavitt
State Bar No. 24053318
600 Travis Street, Suite 7300
Houston, Texas 77002
(713) 223-5393 (Telephone)
(713) 223-5909 (Facsimile)
THE HODGE LAW FIRM, PLLC

Shaun Wesley Hodge
State Bar No. 24052995
shodge@hodgefirm.com
2211 The Strand Street, Suite 302
Galveston, Texas 77550
(409) 762-5000 (Telephone)
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(409) 763-2300 (Facsimile)
ATTORNEYS FOR PLAINTIFF,
CITY OF DICKINSON

CERTIFICATE OF SERVICE
I hereby certify that true and correct copies of this document have been duly served
on all known counsel of record in accordance with the Texas Rules of Civil Procedure, by
electronic service, on May 19, 2016, as set forth below:
James R. Old, Jr.
Jay..old@jroldlaw.com
JAY OLD & AS SOCIATES, PLLC

2615 Calder, Suite 720
Beaumont, Texas 77702
Fax: (409) 419-1733
David P. Salyer
dpsalyer@mapalaw.com
McLeod, Alexander, Powell & Appel, PC
P.O. Box 629
Galveston, Texas 77553
Fax: (409) 762-1155
Andrew T. McKinney, IV
mckinney@.litchfieldcavo.com
Tory F. Taylor
taylor@litchfleldcavo.com
LITCHFIELD CAVO

One River Way, Suite 1000
Houston, Texas 77056
Fax: (713) 623-8222
Isl Trey Henderson
J. B. (Trey) Henderson III
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Paul Strickland
June 30, 2016
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· Plaintiff,· · · · · · · · · )
· · · · · · · · · · · · · · · )
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*

13
14· · · ORAL VIDEOTAPED DEPOSITION OF PAUL STRICKLAND,
15· produced as a witness at the instance of the Plaintiff
16· and duly sworn, was taken in the above-styled and
17· numbered cause on June 30, 2016, from 9:02 a.m. to
18· 5:02 p.m., before Jan E. Harrison, CSR, RPR, CRR, in and
19· for the State of Texas, reported by computerized
20· stenotype machine at the offices of Jay Old &
21· Associates, PLLC, 111 Congress Ave., Suite 1010, Austin,
22· Texas, pursuant to the Texas Rules of Civil Procedure.
23
24
25

U.S. LEGAL SUPPORT
(713) 653-7100
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· · · · · · · (REPORTER'S NOTE:· Quotation marks used
· · · · · · · for clarification purposes and may not
· · · · · · · indicate a direct, exact quote.)

· · · · · · · THE VIDEOGRAPHER:· We are on the record at
9:02 a.m.· This is the videotaped deposition of Paul
Strickland in the matter of City of Dickinson versus
Texas Windstorm Insurance Association, Cause No.
12-CV-2013.· This deposition is being held at Joe Old &
Associates in Austin, Texas.
· · · · · · · Will counsel please state their name for
the record?
· · · · · · · MR. DOYLE:· I'll let you say your name
first.· Oh, did you ask for the attorneys?
· · · · · · · THE VIDEOGRAPHER:· Yes.
· · · · · · · MR. DOYLE:· James Doyle and Trey Henderson
for the plaintiffs.
· · · · · · · MR. OLD:· And Jay Old for Texas Windstorm.
· · · · · · · THE VIDEOGRAPHER:· Will the court reporter
please swear in the witness?
· · · · · · · · · · PAUL STRICKLAND,
having been first duly sworn, testified as follows:
· · · · · · · · · · · EXAMINATION
BY MR. DOYLE:
· · Q.· ·Please state your name for the record.
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· · A.· ·My name is Paul Strickland.
· · Q.· ·Okay, Mr. Strickland.· And what's your birth
date?· Let's get that out of the way right at the
beginning.
· · A.· ·9/27/1947.
· · Q.· ·Okay.· So you have no complaint about being the
oldest guy in the room.
· · A.· ·Am I?
· · Q.· ·You're not.
· · A.· ·Okay, sir.· No, I have no complaint.
· · Q.· ·That's what I was telling you.
· · A.· ·Oh, I see.
· · Q.· ·I got you a couple years.
· · A.· ·Well, you know, it's -- it's good to get there,
isn't it?
· · Q.· ·Well, absolutely.
· · A.· ·Yeah.
· · Q.· ·How -- have you had your deposition taken from
time to time?
· · A.· ·Yes, sir.
· · Q.· ·About how many times?
· · A.· ·Mr. Doyle, I can't tell you.· It's a number of
times.
· · Q.· ·Go ahead.· Give me your best shot.
· · A.· ·I knew it was coming.
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companies.
· · Q.· ·Give me some of the names.
· · A.· ·I was working State Auto, USAA and Hartford,
primarily.
· · Q.· ·Any storm claims?
· · A.· ·Some were storm claims.· Some were -- the
Hartford were commercial claims; for instance, water
heater explosions in a business, condominiums, things
like that.
· · Q.· ·Okay.· And you -- you had your deposition taken
in the Dickinson Independent School District case.· Do
you recall that?
· · A.· ·Yes, sir.
· · Q.· ·By Chris Leavitt.· Does that sound familiar?
· · A.· ·Yes, sir, it does.
· · Q.· ·Okay.· Have you reviewed that deposition
before?
· · A.· ·Yes, sir, I have.
· · Q.· ·Okay.
· · A.· ·It's -- it's been a time -· · Q.· ·I understand.
· · A.· ·-- sometime back, sir.
· · Q.· ·Did anything stick out in your mind as being in
error, something you regret having said?
· · · · · · · MR. OLD:· Object, object to form.
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· · · · · · · For Texas Windstorm, between 10 and 20,
I'd say, I think, and overall, throughout my career, in
excess of 20.
· · Q.· ·Another 20.
· · A.· ·Altogether.
· · Q.· ·When you're saying Texas Windstorm 10 to 20, I
take it you had had your deposition taken prior to that?
· · A.· ·Yes, sir.· Yes, sir.· And that's just as close
as I can get with a guess.· I don't recall exactly how
many I've done for Texas Windstorm.· Actually, it's
probably less than ten.· Overall, I know it's more than
20 throughout my -· · Q.· ·Okay.· And Texas Windstorm you've been with
since 2010?
· · A.· ·2011.
· · Q.· ·I'm sorry.· 2011?
· · A.· ·Yes, sir.
· · Q.· ·And what month in 2011?
· · A.· ·I came there as a contractor in April 1, 2011.
· · Q.· ·Okay.· And before that, what were you doing?
· · A.· ·I was -- immediately before that, I was a
general adjuster in the field working claims.
· · Q.· ·For what company?
· · A.· ·I was working for Reid Jones and Cory Williams,
RJMW, to be -- we worked for a number of insurance
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· · A.· ·I -- I don't recall any errors in there.
· · Q.· ·(By Mr. Doyle)· Okay.
· · A.· ·It seems to me I did do an errata sheet and
make a correction or two, something like that, but -· · Q.· ·So with the errata sheet, you felt like you
covered it all?
· · A.· ·I feel like it was -- it was as accurate as I
could get it, yes, sir.
· · Q.· ·Okay.· Now, you're here in your deposition
based upon a couple notices, one -- one as an
individual.· This is Exhibit 1.
· · A.· ·Yes, sir.
· · · · · · · (Exhibit 1 marked.)
· · Q.· ·(By Mr. Doyle)· And one as a corporate
representative for Texas Windstorm Insurance
Association, Exhibit No. 2.
· · · · · · · (Exhibit 2 marked.)
· · A.· ·All right, sir.
· · Q.· ·(By Mr. Doyle)· Is that what you understand?
· · A.· ·Yes, sir.
· · Q.· ·And I take it you reviewed both of the notices
of deposition -· · A.· ·I have, sir.
· · Q.· ·-- Exhibit 1 and 2?
· · · · · · · In addition, there was a document request
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called a subpoena duces tecum.· That means, you know,
give me your documents that relate to the subjects that
are in the -- in the request.
· · A.· ·Yes, sir.
· · Q.· ·And that's -- let me show you Exhibit No. 3.
· · · · · · · (Exhibit 3 marked.)
· · Q.· ·(By Mr. Doyle)· Is that the duces tecum you
received?
· · A.· ·I believe it is, sir.
· · Q.· ·Okay.· Now, just for the deposition, your
lawyer said that -- or at least I understood that
something came in electronically last night, but this
morning I was given for the first time for me a -- a
motion to quash it.
· · · · · · · MR. OLD:· No, it should be objections to
the duces tecum and motion for protection.
· · · · · · · MR. DOYLE:· For the duces tecum.
· · · · · · · MR. OLD:· Yeah, and the topics in the
notice.
· · · · · · · MR. DOYLE:· And the topics in the notice?
Which topics?
· · · · · · · MR. OLD:· It's listed in the document I
gave you this morning.
· · · · · · · MR. DOYLE:· Well, you just -- you just
handed them to me about five minutes ago.· I didn't
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industry, are you?
· · A.· ·I am a licensed adjuster, yes, sir.
· · Q.· ·And there are certain ethical standards there.
Correct?
· · A.· ·There are.
· · Q.· ·And they have to do with how you adjust things
relative not only to the insurer but also to the
insured.· Correct?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And so this is not necessarily a
competitive engagement between insurer and insured, is
it?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·We never look at insurance as a competition,
no, sir.
· · Q.· ·(By Mr. Doyle)· Okay.· It's not supposed to be,
is it?
· · A.· ·No, sir.
· · Q.· ·And one of your jobs is not only to adjust and
evaluate things, but also to inform your insurer as well
as the insured of what you're doing.· Correct?
· · A.· ·Yes, sir.
· · Q.· ·And do it in a balanced and fair manner.
Correct?
· · A.· ·Yes, sir.
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realize there was some -· · · · · · · What topics are you objecting to?
· · · · · · · MR. OLD:· It's listed in the document. I
mean, there are several.· There's more than one.· Trey
said he got it last night.· We filed it right about -it was probably close to 5:00.
· · · · · · · MR. DOYLE:· Wait a second.· The notice in
the notebook.
· · · · · · · I'm just asking you -· · · · · · · MR. OLD:· I know.
· · · · · · · MR. DOYLE:· We can do it two different
ways, and I take it the -· · Q.· ·(By Mr. Doyle)· Mr. Strickland, you work for
Texas Windstorm.· Correct?
· · A.· ·I do.
· · Q.· ·And you understand it's a public entity.
Correct?
· · A.· ·Yes.
· · Q.· ·It's there to serve the public.
· · A.· ·Yes, sir.· Yes, sir.
· · Q.· ·And you know that -- that it's -- the principle
of the Texas Windstorm is to abide by the public trust
that's been placed in it.· Correct?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· You're a member of the insurance
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· · Q.· ·And so I'm taking this deposition as part of
that process.· You understand that?
· · · · · · · MR. OLD:· Objection, form.· That misstates
the law and the testimony and the facts.
· · · · · · · MR. DOYLE:· You can -- simply say "form"
and that's all you need -· · · · · · · MR. OLD:· It's a misleading question.
· · · · · · · MR. DOYLE:· All you have to do -· · · · · · · MR. OLD:· This is a lawsuit.· This is not
a claim.· It's not an insurance claim.· That's a mis- -misleading question.
· · · · · · · MR. DOYLE:· If you want to testify, Jay,
we can make that happen.· Do you want to make it happen?
You'll be next.· And I tell you what, you may be a
target if you keep doing this stuff.
· · · · · · · I don't want to do it.· I want to get it
over with.· The cost of this thing is incredible.· It
has been occasioned by TWIA or whoever else.
· · · · · · · MR. OLD:· TWIA didn't file this lawsuit.
You're giving speeches.· You want speeches?· We can give
them together.· I think you should just ask your
questions.
· · · · · · · MR. DOYLE:· Then don't interrupt, please.
· · · · · · · MR. OLD:· I don't think I'm required to
not sit back when you insinuate that this is not a
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lawsuit that your client has filed and this is somehow
just a simple conversation about an insurance claim.
It's not.· There are constraints on this proceeding
because it's part of a lawsuit.
· · · · · · · MR. DOYLE:· Mr. -- Mr. Old, make your
objection, form.· All right?· Is that your objection?
· · · · · · · MR. OLD:· Keep going.
· · · · · · · MR. DOYLE:· Is that your objection?
· · · · · · · MR. OLD:· Look, just keep going.
· · · · · · · MR. DOYLE:· What is your objection?
· · · · · · · MR. OLD:· I already made the objection.
· · · · · · · MR. DOYLE:· No, just tell me technically,
what's your objection?
· · · · · · · MR. OLD:· The objection is your question
is misleading, it assumes facts not in evidence, and it
is a misrepresentation of the facts; and it's an unfair
question to the witness, which I have a right to -- to
speak about.
· · · · · · · MR. DOYLE:· So you don't want him not to
answer the question?
· · · · · · · MR. OLD:· I didn't instruct him not to
answer.
· · · · · · · MR. DOYLE:· Then -- then don't speak on
that topic.
· · · · · · · MR. OLD:· Go ahead.
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insurance code, we -- we owe those obligations to them,
yes.
· · Q.· ·Okay.· Thank you.
· · · · · · · Now, do you know what documents you are
not producing that you have?· In other words, there's a
document request.
· · A.· ·Right, sir.
· · Q.· ·And you went through the document request, I
take it.
· · A.· ·I did.
· · Q.· ·Okay.· What documents do you have that you're
not producing?
· · A.· ·What documents?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·What -- I mean, what documents -· · Q.· ·(By Mr. Doyle)· Exist that would otherwise be
produced that you're not producing?
· · A.· ·I believe we produced everything that we have.
We produced everything I'm aware of.
· · Q.· ·Okay.· And what would that be?
· · A.· ·Mr. Doyle, there's a bunch of documents we
produced during the -- during the process of this
lawsuit.· I'm aware of the documents that were produced
during the request for production.
· · · · · · · I know that they included the claim file,
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· · Q.· ·(By Mr. Doyle)· Sorry about that,
Mr. Strickland.· We're just trying to get this thing -but my -- my point to you is that this is -- you
understand I represent City of Dickinson.
· · A.· ·Yes, sir.
· · Q.· ·Okay.· You understand that that's one of the
insureds of TWIA.· Correct?
· · A.· ·One of the insurers or insured?
· · Q.· ·Insureds.
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And you understand that there is a -- is
there a claim that's presently open with regard to the
City of Dickinson?
· · A.· ·There is.
· · Q.· ·Okay.· And -- and so all I was trying to
establish is that you -- you and TWIA still owe certain
duties to Dickinson.· Yes or no?
· · · · · · · MR. OLD:· Objection, form.· That calls for
a question of law.
· · Q.· ·(By Mr. Doyle)· You're an expert.
· · · · · · · MR. OLD:· He's not an expert in the law.
He's not a lawyer.
· · Q.· ·(By Mr. Doyle)· If you don't understand, just
tell me.
· · A.· ·Under -- under the insurance statute and
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the motions that were filed since that point in time.
Anything, I believe, that was requested that we had
access to that applied to the lawsuit has been produced.
I can't tell you individually what each item was.
· · Q.· ·That sort of thing that -- did you go out
and -- and produce it, select it, find it, or did you
have people doing it for you and assisting you?
· · · · · · · MR. OLD:· Can I -- I need to ask a
clarification.· Are you talking about the subpoena duces
tecum items or the general production by Texas
Windstorm?
· · Q.· ·(By Mr. Doyle)· I'm talking about,
Mr. Strickland, the documents that were subject to the
duces tecum that you just said have been previously
produced, not the others but just whatever, subject to
the duces tecum.
· · · · · · · MR. OLD:· I think y'all aren't talking
about the same thing.· Why don't you look at the duces
tecum -· · · · · · · THE WITNESS:· All right.
· · · · · · · MR. OLD:· -- and see what was requested.
· · A.· ·I misunderstood you.· I thought you were
talking about the documents produced during the lawsuit.
· · Q.· ·(By Mr. Doyle)· I'm trying to stay on the duces
tecum, please.
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· · A.· ·All right, sir.
· · · · · · · MR. OLD:· I think you went past it, Paul.
· · · · · · · THE WITNESS:· I think I did, too.
· · · · · · · MR. OLD:· Look at Page 5 at the bottom,
subpoena duces tecum.
· · · · · · · THE WITNESS:· Page 5.· I got a couple of
sets of numbers here.
· · A.· ·All right, sir.
· · Q.· ·(By Mr. Doyle)· Okay.· What is it that you -let's look at Item No. 1.
· · A.· ·All right, sir.
· · Q.· ·You prepared an affidavit, a couple affidavits,
in this case, have you not?
· · A.· ·I believe I did, yes, sir.
· · Q.· ·Okay.· Do you have the drafts of those
affidavits?
· · A.· ·I do not.
· · Q.· ·Did anybody assist you in preparing those
affidavits?
· · A.· ·I think the final draft was prepared by the
attorneys.
· · Q.· ·Okay.· And by "the attorneys," who would that
be?
· · A.· ·Mr. Old and his office.
· · Q.· ·Do you know anybody else besides Mr. Old?
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· · A.· ·Yes, sir, it does.
· · Q.· ·Okay.· And was that affidavit -- Notary here in
this office?
· · A.· ·No, sir.
· · Q.· ·Okay.· Where was she?
· · A.· ·That Notary was in TWIA's office, the office.
· · Q.· ·Somebody that works with y'all?
· · A.· ·Yes, sir.
· · Q.· ·Okay.
· · · · · · · Okay.· And -- and this is when you say the
draft that y'all worked on -· · · · · · · MR. DOYLE:· Is this the other one?· Is
this the other one (indicating)?
· · · · · · · MR. HENDERSON:· No.· Do you need the other
one?
· · Q.· ·(By Mr. Doyle)· About how many days before that
did you -- did you go to the offices of Mr. Old or did
he just send you the draft?
· · A.· ·Mr. Doyle, I don't recall exactly.· This draft,
I believe, went back and forth via e-mail (indicating).
· · Q.· ·Okay.
· · A.· ·I didn't have any written copies of it, you
know.· We would prepare whatever we did, whatever part
of it in e-mail and we would receive it back in e-mail.
We got the final draft.· This is the first paper version
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· · A.· ·There may have been some work on it by
Mr. McKinney, Andrew McKinney, or Tory Taylor.
· · Q.· ·Okay.· So the drafts of those would be in their
offices?
· · A.· ·Yes, sir.
· · Q.· ·You didn't retain any of those?
· · A.· ·No, sir.
· · Q.· ·Okay.· And -- and when did y'all prepare those?
Let me get you a date, if I could.
· · A.· ·All right, sir.
· · Q.· ·Hold on.
· · · · · · · Why don't you pull 21 and 22, and we'll
get them in front of you and then you'll have them.
· · A.· ·Thank you.
· · · · · · · (Exhibit 4 marked.)
· · Q.· ·(By Mr. Doyle)· There you go.· There's Exhibit
3 -· · A.· ·All right.
· · Q.· ·-- which if you look at the date at the back,
it will help you.
· · · · · · · MR. OLD:· Exhibit 4.
· · Q.· ·(By Mr. Doyle)· I mean Exhibit 4.· Sorry.
· · · · · · · Yeah.
· · · · · · · See the date is -- the 22nd of March is
the affidavit.· Does that sound about right?
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that we had.
· · Q.· ·Okay.
· · A.· ·Most of that exchange was on e-mail.· We may
have discussed it in -- in -- while Mr. Old was in our
office or while I was in his office.· I can't -- I can't
recall.
· · Q.· ·Over what period of time?
· · A.· ·It would have been early March, late -- late
February, in the same time frame this was prepared.
· · Q.· ·Okay.· So sometime over a period of about a
month; this is March 22 when you signed it?
· · A.· ·To the best of my knowledge, yes.
· · Q.· ·Okay.· And -- and how many times -- you think
you may have but weren't sure if you came to his office
or if he came to yours?
· · A.· ·I have been in his office several times a month
usually.· He's in our office some -- several times a
month.· I can't tell you exactly when we had discussions
relating to this information.
· · Q.· ·Okay.· And did -- by the way, I'm a novice at
this.· Where is TWIA's office?
· · A.· ·It is 5700 South Mopac, South.
· · Q.· ·5700?
· · A.· ·Yes, sir.
· · Q.· ·Okay.
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· · A.· ·South of the river at -- pretty -- pretty close
to the intersection of Ben White and Mopac, if you're
familiar with those streets.
· · Q.· ·I try not to be.
· · A.· ·I understand.
· · Q.· ·But I did spend a year here in 19- -- 1958.
· · A.· ·Those roads didn't exist in 1958.
· · Q.· ·I spent some time up at St. Edwards at -- in
seventh grade.
· · A.· ·All right.
· · Q.· ·There was nothing on the other side of the
river, actually -· · A.· ·I understand.
· · Q.· ·-- except an H.E.B. store.
· · A.· ·To help you orient, then, if you were to go
down Congress Avenue, it will cross Ben White -· · Q.· ·Okay.
· · A.· ·-- at the first major freeway you come to.· And
if you were to turn left, go two or three miles, you'll
come to Mopac; and if you were to drive -- take a left
on Mopac, go south and go about a half a mile, that's
where we are.
· · Q.· ·Okay.· And that's where you have an office.
· · A.· ·Yes, sir.
· · Q.· ·And had an office since 2011.
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· · A.· ·He would answer to the vice president of
claims.
· · Q.· ·And who is that?
· · A.· ·A fellow by the name of David Williams.
· · Q.· ·And then David Williams must answer to
somebody, I suppose?
· · A.· ·He answers to the general manager.
· · Q.· ·And that is?
· · A.· ·John Polak.
· · Q.· ·Okay.
· · · · · · · MR. OLD:· One "L."
· · · · · · · THE WITNESS:· Yeah.
· · Q.· ·(By Mr. Doyle)· And who does John Polak answer
to?
· · A.· ·Well, now, you're getting well above my pay
grade, but it's my understanding he'll answer to the
board of directors.
· · Q.· ·Okay.· Does the board of directors answer to
the State of Texas?
· · A.· ·You know, I don't know who answers to who at
that level.· I -- since we're created by the legislature
sometime back, I'm assuming that the legislature has a
committee or something that has input.· I don't know how
that works.· That's -· · Q.· ·That part of the State of Texas?
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· · A.· ·Yeah.
· · Q.· ·April.
· · A.· ·I have a cubicle there.
· · Q.· ·Cubicle?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· Now, your title there is -- is a senior
claims examiner.· Is that what I understand?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· What other titles do they have besides
senior claims?· Who -- who is above you in the
hierarchy?
· · A.· ·I answer to the claims -- to one of the senior
managers.
· · Q.· ·Okay.· How many senior managers are there?
· · A.· ·I believe there are three senior managers in
the claims department.
· · Q.· ·Okay.· Which one do you answer to?
· · A.· ·I answer to Chip DeVilbiss.
· · Q.· ·Okay.· And throughout the process of processing
the matter with regard to Dickinson, has it been Chip
DeVilbiss?
· · A.· ·Ever since I became an employee and handled -and handled this, it has been Chip DeVilbiss, yes.
· · Q.· ·Okay.· And who is senior to Chip DeVilbiss?
Who does he answer to?
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· · A.· ·Yes, sir.
· · Q.· ·Okay.· You understand the City of Dickinson is
also a public entity.
· · A.· ·I do.
· · Q.· ·Okay.· Now, we were talking about the document
request.
· · A.· ·All right.
· · Q.· ·And you said that you had -- one of the items
was the -- the -- this draft of the subpoena duces tecum
or draft of the -- let's see.· I got off on that.· -- of
the -- of the affidavit.
· · · · · · · There was another affidavit that you
did -- that you executed, which I don't -- dated
June 20.· Let me show you that.· And that's Strickland
No. 5.
· · · · · · · (Exhibit 5 and Exhibit 6 marked.)
· · A.· ·All right.· This is the Unsworn Declaration -· · Q.· ·(By Mr. Doyle)· Yes, sir.
· · A.· ·-- rather than a sworn affidavit.
· · Q.· ·Yes, sir.
· · · · · · · And you recall executing that?
· · A.· ·I do.
· · Q.· ·Was it done under the same sort of
circumstances where you exchanged it by e-mail
primarily?
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· · A.· ·Yes, sir.
· · Q.· ·As drafted by your attorneys?
· · A.· ·We both participated in the draft.· They typed
it.
· · Q.· ·Right.
· · A.· ·And we would go through the information
together, yes, sir.
· · Q.· ·But the basic drafting, typing and
administering it, putting it together was done by them?
· · A.· ·Right, prepared by them, yes, sir.
· · Q.· ·What you would do is you would edit it and send
it back and give them your comments?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· But it would have started with a draft
by them.· Right?
· · A.· ·It would have started with a conversation
between us.
· · Q.· ·Right.
· · · · · · · And then they did a draft of -- the first
draft of what was to be on paper or on electronic form
they submitted to you, and you made comments and sent
back to them and then they would send it back to you.
How many times do you think you made changes?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I recall making -- to this one, I recall making
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they -- they were.
· · Q.· ·(By Mr. Doyle)· Have you since sworn to that?
· · A.· ·Yes, sir, it's -- it's -- there was some
changes somewhat to it, I think, in the sworn one, but
nothing of substance.
· · Q.· ·Okay.· Do you know where -· · · · · · · MR. DOYLE:· Has that been produced yet?
· · · · · · · MR. OLD:· It was filed yesterday
afternoon.
· · · · · · · MR. DOYLE:· Okay.· Do you have a copy
here?
· · · · · · · MR. OLD:· No.
· · · · · · · MR. DOYLE:· I mean -· · · · · · · MR. OLD:· I didn't bring a copy.· It
wasn't part of the duces tecum for the examination.
· · Q.· ·(By Mr. Doyle)· So did you do that -- in other
words, the changes were made through Mr. Old's office?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· So it's altogether possible Mr. Old
might have it on his computer, would you say?
· · A.· ·I don't know what Mr. Old has.
· · Q.· ·On his computer.· I understand, but -- but
that's where it started.
· · A.· ·This was the basis for it, that you have here;
and then it was my understanding that there needed to be
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two changes.
· · Q.· ·(By Mr. Doyle)· Okay.· And what were those?
· · A.· ·I don't recall what the changes were.· I just
recall some wording in it that -- that I changed in one
of the items.
· · · · · · · MR. DOYLE:· Hand me the stapler.
· · · · · · · MR. HENDERSON:· (Complying.)
· · Q.· ·(By Mr. Doyle)· Did you figure out where that
is?
· · A.· ·I'm sorry?
· · Q.· ·The changes.
· · · · · · · MR. OLD:· Which exhibit are y'all talking
about?
· · · · · · · MR. DOYLE:· Exhibit -- I think it's five.
· · · · · · · MR. OLD:· Is it the unsworn declaration or
the affidavit?
· · · · · · · MR. DOYLE:· Unsworn.
· · · · · · · THE WITNESS:· Unsworn.
· · · · · · · MR. OLD:· Okay.· That's Exhibit 5.· That's
right.
· · A.· ·One of the discussions had to do with the
number of appraisals and -- and the tracking of that,
you know; and there was a clarification there in that -in that Clause 8 maybe, and there were a couple of
others.· Mr. Doyle, I don't recall exactly which ones
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a sworn -- the information needed to be in a sworn
format, you know, in that -- sworn affidavit format, I
should say, and that's what -- what was prepared.
· · Q.· ·(By Mr. Doyle)· And there were few changes.
· · A.· ·I believe -· · Q.· ·It would be easy if Mr. Old would let us see
what those changes were, and we'll talk about that
during a break; but you don't have -- you didn't bring
it today, did you?
· · A.· ·No, sir.
· · Q.· ·Okay.
· · A.· ·I -· · Q.· ·That's fine.· I understand.
· · A.· ·Okay.
· · Q.· ·Now -- now, in your involvement with the -this, is there -- are there any other documents that
would fall into the Category 1 that have been previously
produced that you didn't bring here today?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·That have been previously produced in the
course of this lawsuit, now?· Is that -· · Q.· ·(By Mr. Doyle)· Yes, sir.· Yes, sir.
· · A.· ·Okay.
· · Q.· ·That you say would be complying with Exhibit 1,
with Item Number 1 on Exhibit 3.
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· · A.· ·As far as notes, letters, claim, diary entries,
estimates, correspondence, all that is contained in the
claim file, which has been produced.· I did not prepare
any other letters or anything like that or any other
written analysis of -- of anything.
· · · · · · · The calculations I did were with a
calculator and looking at information on a screen
when -- when I did comparative numbers and things like
that.
· · Q.· ·Okay.· And did you do anything with the
comparative numbers that you worked with?
· · A.· ·No, sir.
· · Q.· ·What sort of comparative numbers would you have
done?
· · A.· ·Well, the comparative numbers I'd have done is
take what information we had been provided having to do
with receipts, just -- just calculating the payments,
that sort of thing.
· · Q.· ·In other words, going back through all of
the -- somehow you went back through all the adjusting
documents?
· · A.· ·I wanted to make sure that the information that
was in the claim file was as accurate as possible, yes,
sir; and that's primarily what my calculations were and
things like that.

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 32
· · A.· ·I believe you are, yes, sir.
· · Q.· ·Okay.
· · · · · · · Okay.· And so -- and why -- so what did
you do before you were doing that, just the handling of
claims generally?
· · A.· ·I came here in April.· The job that I came here
to do was -- there was a hailstorm going on at that
point in time or claims were coming in as a result of a
hailstorm, I guess I should say, that occurred down
around Robstown; and we referred to it as the Robstown
event.
· · · · · · · I came here to examine and pay claims for
Robstown.· About September, I believe, of '11, I was
moved over to litigation to handle a resolution of -- of
mediations, appraisals for some of the litigated claims
then.· Then I was moved back over to claims, to pay
claims once we got that block of litigated files
resolved.
· · Q.· ·That was in September of '11 until when?
· · A.· ·September of '11 until June of '13.
· · Q.· ·And they get resolved about that time?
· · A.· ·Yes, sir, that was -- yes, sir.
· · Q.· ·What were those claims?
· · A.· ·Those claims were residential and commercial
claims that either -- either demands had been filed --
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· · Q.· ·Now, you got here in April of 2011.
· · A.· ·Yes, sir.
· · Q.· ·Did you become involved with the Dickinson
matter at that time?
· · A.· ·No, sir.
· · Q.· ·When was the first time you got involved with
that?
· · A.· ·I was involved first about a year after the
lawsuit was filed.
· · Q.· ·Okay.· And -- and why was it that you became
involved?
· · A.· ·I was moved from examining and paying claims to
handling -- supervising handling files, litigated files.
· · Q.· ·Okay.· And what files were you -- and what year
would that be, if the lawsuit was filed in September of
'12?
· · A.· ·That would have been the latter part of '13.
· · Q.· ·Okay.· And was it just the Dickinson matter?
· · A.· ·No, sir, I was assigned the municipal claims.
I think there were eight of them that I was assigned.
· · Q.· ·So it would be not only the cities, but would
they be school districts?
· · A.· ·Yes, sir.
· · Q.· ·So we're talking about the claims, many of
which we're involved with.· Is that correct?
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they were all represented claims, and either demands had
been filed or lawsuits had been filed, and we were
attempting to resolve those.
· · Q.· ·Was there a single lawyer or multiple lawyers?
· · A.· ·There were a lot of lawyers.
· · Q.· ·Okay.· And how many claims were there?
· · A.· ·Mr. Doyle, I can't tell you.· I don't know. I
was one examiner handling -· · Q.· ·A part of the whole thing.
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And who -- who ran the litigation claims
for TWIA?
· · A.· ·At that time, I believe was a fellow by the
name of Tom Byrem.
· · Q.· ·Byron?
· · A.· ·Byrem, B-Y-R-E-M, Byrem.
· · Q.· ·Okay.· And did he leave or is he still there?
· · A.· ·Mr. Byrem was a contractor.
· · Q.· ·Okay.
· · A.· ·And he finished his -- his -· · Q.· ·Job?
· · A.· ·Yes, sir, pretty much.
· · Q.· ·And -- and was his job to get those claims
resolved or -· · A.· ·I believe he was brought in -- understand this
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is -- this is -- my understanding of what he was brought
in to do, but I think he was brought in to handle
complex claims, you know, which involves commercial and
litigated claims.
· · Q.· ·Okay.· Do you know if the Dickinson matter was
in that pool?
· · A.· ·I'm sorry, sir?
· · Q.· ·Was it in that pool of claims?
· · A.· ·If it was in a lawsuit, it was in that pool of
claims, yes, sir.
· · Q.· ·Okay.· And then he left at some point about
that -- the time that -- late -- when -- when was it?
· · A.· ·When Mr. Byrem left TWIA?
· · · · · · · It would have been late '14, I believe,
early '15.· I don't recall exactly when.
· · Q.· ·But you got involved with these claims sometime
after November -- after June of '13.· Is that right?· Is
that what you said?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And why was it you got involved with
these claims?
· · A.· ·They just asked me if I would handle them, and
I said yes, sir.
· · Q.· ·And they were what, five or six claims?
· · A.· ·I think there were eight when I initially --
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· · Q.· ·Right.
· · A.· ·Mr. DeVilbiss was an employee, so the
operation, I guess, of the overall process for those
claims was -- was directed by Mr. Byrem.· As an employee
of TWIA, Mr. DeVilbiss' supervisor would have still been
the vice president of claims.
· · Q.· ·Okay.
· · A.· ·Contractor and then -- and then employee.
· · Q.· ·So when Mr. Byrem left, did anybody replace
him?
· · A.· ·Mr. DeVilbiss.
· · Q.· ·He -- he -- he stayed in the same spot but had
more responsibility.
· · A.· ·Yes, sir.· Yes, sir.
· · Q.· ·Okay.
· · A.· ·He assumed that -- that position.
· · Q.· ·But you had now resolved that big slug of
claims that Mr. Byrem had been brought in to handle, and
now these are some of the principal claims left.· Is
that fair?
· · A.· ·I don't -- that -- that -- that's not a "yes"
or "no" question.
· · Q.· ·Okay.
· · A.· ·Mr. Byrem was brought in to handle a bunch of
stuff -- what I resolved was some litigated claims
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· · Q.· ·Did you do anything other than that?
· · A.· ·For a period of time, until I kind of got -tried to get my brain around as much of this as I could,
those eight were all -- all I concentrated on.
· · Q.· ·Okay.
· · A.· ·Other than an incidental task that came through
that -· · Q.· ·Right, right.
· · · · · · · And so at that time, you had started
working with Mr. Old and the outside lawyers, I take it.
· · A.· ·Yes, sir.
· · Q.· ·And -- and who was your senior, Mr. Byrem at
that time?
· · A.· ·At the time, it was still Mr. DeVilbiss.
· · Q.· ·Okay.· Has it ever changed?
· · A.· ·It's always -- my immediate supervisor has
always been -- in litigation here since I became an
employee of them -· · Q.· ·Right.
· · A.· ·-- it's always been Mr. DeVilbiss.
· · Q.· ·And then has the boss of Mr. DeVilbiss changed
during that -- between June of '13 to today?
· · A.· ·Again, he would have answered to Mr. Byrem
there for a period of time.· When I say "answer,"
Mr. Byrem was a contractor.
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that -- there was another company in the interim that
was brought in, Breslin's company.· I can't think of the
name of it.
· · · · · · · MR. OLD:· Are you talking about Alvarez &
Purcell?
· · · · · · · THE WITNESS:· Right, right.
· · A.· ·And they were brought in.· Mr. Byrem was still
there.· Mr. Byrem was -- was the person that I answered
to, but Mr. Breslin had some input on that, too, you
know, with the consulting firm that TDI send in or
something like that.
· · · · · · · I forgot your question now.· I'm sorry.
Would you restate it?
· · Q.· ·(By Mr. Doyle)· Let me -- do you know where
Mr. Byrem is now?
· · A.· ·Mr. Byrem is in Florida, I believe.
· · Q.· ·Doing the same thing?
· · A.· ·If he's working, yes, sir.
· · Q.· ·All right.· He retired?
· · A.· ·I don't know.· Mr. Byrem was pretty close to my
age, so I'm not sure he's still -- I know he was working
in the insurance industry when he went down there.· I'm
not real sure what he's -· · Q.· ·In south Florida or -· · A.· ·I'm thinking Tampa, Clearwater area.
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· · Q.· ·Now, when they elected appraisal, were you
there?
· · A.· ·When they -- when they elected to go into
appraisal?
· · Q.· ·Yes, sir.
· · A.· ·I was in the building, but I wasn't doing
anything with this.
· · Q.· ·Okay.· Was that Mr. Byrem's election or
decision?
· · A.· ·I don't know who made that decision.· I know it
was in conjunction with the attorneys that were
representing us at that point in time.· The claim was in
litigation when -- when that happened by the claim file,
and that decision or the decision to -- to seek
appraisal was made in conjunction with -- with attorneys
and -- and management, and I wasn't privy to that
conversation.
· · Q.· ·Okay.· At the present time, are there any other
significant claims that are in litigation from the Ike
matter?
· · A.· ·Yes, sir.
· · Q.· ·How many at this time?
· · A.· ·I believe you're involved in most of the
remaining Ike claims that we have of significance.
· · Q.· ·Okay.· That's what I was asking.
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· · Q.· ·Okay.· Married?
· · A.· ·I am.
· · Q.· ·Okay.· Any children?
· · A.· ·Three daughters.
· · Q.· ·And, I guess, a more relevant question is:· Any
grandchildren?
· · A.· ·Yes, sir.
· · Q.· ·How many?
· · A.· ·I have two grandsons, a granddaughter and then
two step-grandchildren.
· · Q.· ·Okay.· All right.· I got you beat there, too.
· · A.· ·Do you really?
· · Q.· ·Oh, yeah, several.
· · A.· ·Well, you had a head start on me.
· · Q.· ·I did.· I didn't use it, though, I'll tell you,
Mr. Strickland.· I was a little late getting started.
· · A.· ·I understand.
· · Q.· ·I had to adopt to get the pump primed, so -· · A.· ·May I ask you a question?
· · Q.· ·Yeah.
· · A.· ·After the adoption, did the pump get primed
and -· · Q.· ·Oh, yeah.
· · A.· ·All right.
· · Q.· ·I've got four kids.
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· · A.· ·Yes, sir.
· · Q.· ·Okay.· So the six or eight claims -· · A.· ·Yes, sir.
· · Q.· ·-- you're talking about that got -- that you
got involved with.
· · A.· ·Yes, sir.
· · Q.· ·Okay.· Now, are you on a contract basis with
the TWIA or are you an employee?
· · A.· ·I'm an employee.
· · Q.· ·Okay.· And is your employment year to year or
how does that work?
· · A.· ·I don't understand your question.
· · Q.· ·Well, do you have an employment agreement with
TWIA?
· · A.· ·They just hired me as an employee, and my
understanding is I'll work until I get tired of working
and quit or until they become dissatisfied and release
me.
· · Q.· ·Okay.
· · A.· ·There is no set tenure.
· · Q.· ·Okay.· Let me ask you just -- I'm going to come
back to this, but I've got basic things we need to -- a
couple things.
· · · · · · · Do you live here in Austin?
· · A.· ·I live in Wimberley.
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· · A.· ·I just was curious.
· · Q.· ·Yeah, it -· · A.· ·My -- my youngest daughter is -- is somewhat in
that process now, and -- any time anyone says that, I'm
curious, I guess.
· · Q.· ·Well, I can tell you it happened pretty quick
after that, too.
· · · · · · · Okay.· Now, in terms of the other
documents that you had, did you -- they're all documents
that have been produced to date, as I understand, which
is, this is in compliance with the subpoena, Exhibit
Request No. 19.· Is that fair -· · A.· ·Yes, sir.
· · Q.· ·-- as to what you were trying to tell me?
· · A.· ·Everything that I used in review of this has
been produced in some fashion at sometime.
· · Q.· ·Okay.· Now, Mr. Old said something to me before
it started about it being on the computer as part of the
claims file.
· · A.· ·TWIA is -- or Texas Windstorm is electronic,
and I'm old-school.· I still try to print stuff out, but
I -- when I'm working with the claims and things like
that to look at them, but these had already been -- the
part that I would normally print something out to look
at would have been back when I was paying claims, I
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guess is what I should say.· Everything that -- that
pertains to these is electronic.· There are just so
many -- so many documents.
· · Q.· ·Okay.· Do you know of a system called
XactAnalysis?
· · A.· ·Yes, sir.
· · · · · · · MR. OLD:· Xactimate?· Xactimate?
· · · · · · · MR. DOYLE:· No, XactAnalysis.
· · · · · · · MR. OLD:· Okay.
· · A.· ·XactAnalysis is a part of the Xactimate system.
· · Q.· ·(By Mr. Doyle)· Tell me what Xactimate system
is.
· · A.· ·Xactimate is part of Xactware, which is a
platform for construction -- management construction,
estimating, reporting and things like that.
· · · · · · · Xactware has several facets.· The
adjusters use Xactimate, which is an estimating
platform, and then XactAnalysis is the part that
reports -- that transmits the information from Xactimate
to the various carriers or contractors or whoever
that -- that want to participate in that system.· It
acts as a hub.
· · Q.· ·The XactAnalysis is the hub?
· · A.· ·Yes, sir.
· · Q.· ·And when the analysis is done, is it maintained
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their adjusters be using it or how does that work?
· · A.· ·TWIA requires -· · · · · · · MR. OLD:· Object to form.
· · · · · · · Go ahead.
· · A.· ·TWIA requires the adjusters, adjusting firms,
they request they use Xactimate to prepare their
estimates for consistency in pricing and for the
reporting, like that.· That information is transmitted
back to the offices through XactAnalysis.
· · Q.· ·(By Mr. Doyle)· And so the offices would have
it on their computer.
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· TWIA.
· · A.· ·The offices would have the estimates or -· · Q.· ·Yeah.
· · A.· ·-- information comes through documents that
come through XactAnalysis in our system, yes, sir.
· · Q.· ·Right.
· · · · · · · In other words, the Xactimate and
XactAnalysis are electronic programs that -- that -- and
systems that provide a platform to do analysis of
various claims or estimating of various claims, and the
information is -- is -- can be used by various people,
who've been -- have an interest in or have divested in
the process.· And what I'm trying to get to is where
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on the system?
· · A.· ·XactAnalysis doesn't do an analysis.
· · Q.· ·Okay.· But let me go back.
· · · · · · · Xactimate, when it is used, and as you say
to compute and to analyze things, is the analysis that
is done maintained on the system?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·That's not quite the process.· Xactimate is a
system that the adjusters use to input information to
generate an estimate.· That information is transmitted
through the hub, which is XactAnalysis, to the various
carriers.· Any analysis of that work is done in the
carrier's office.
· · Q.· ·(By Mr. Doyle)· Okay.· So what the estimate -estimating or whatever the estimate is, that is
transmitted to the hub, which would be to TWIA?
· · A.· ·The hub is XactAnalysis.· Xactimate maintains
a -- the way I understand it, a server bank; and that
server bank forms the basis for this hub that the
information goes to various entities that need it that
require to participate in that distribution process.
· · Q.· ·TWIA being one?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And so -- but the people in TWIA would
be using this system to do some estimating or would
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does the information that is used and is developed,
where does that end up at TWIA?
· · A.· ·Now -- now or during this period of time?
Because that -- that was not used when this claim was
handled initially.· That Xact- -- XactAnalysis, Xact -XactAnalysis, Xactimate system, that -- that agreement
went into place after -- after these claims were
handled.
· · · · · · · If you're referring to this information,
it's maintained in our claims system and was produced as
our claim file.· They came in to us at that point in
time as pdf's, not through XactAnalysis or Xactimate.
So we -- we -- we're talking about two things here.· We
are talking about -· · Q.· ·Okay.
· · A.· ·-- a transmission in the way TWIA handles
claims -· · Q.· ·I understand.
· · A.· ·-- or handles information as opposed to how it
handled it during this time.
· · Q.· ·I understand.· I hear you.· That explains it,
to some extent.
· · A.· ·I hope it -- it's kind of -- it -- it gets kind
of -- unless you're right in the middle of it, I guess.
· · Q.· ·Okay.· Since and -- and the documents that we
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have from TWIA in terms of your log and whatever, pdf's
about -- that's what you're talking about, is how it was
being processed?
· · A.· ·The claim file is maintained in an electronic
system in our computers and that produces a claim log.
That's where we put the claims entries.· It's where we
make the payments.· It's where we store the documents
that come in with the claim, and that system is called
Notice.· It has a name, and it's just -- it's a
commercial -· · Q.· ·And that's been produced.
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And, then, since then, has any work been
done on this file that you've evaluated?· And you said
you went through things, and you calculated them, and
you tried to make some assessments of how the earlier
analysis had been done.· Correct?
· · A.· ·Clarify "any work."
· · Q.· ·Well, what I'm saying, Mr. Strickland, is that
earlier when you were talking about what you've done -· · A.· ·Uh-huh.
· · Q.· ·-- you said a lot of the stuff that you made
entries on calculations and whatever, that would be
analyzing the earlier pdf information, right?· The log?
· · A.· ·I make very few entries.· The calculations I do
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We -· · Q.· ·So the problem -- the problem, you're saying,
is that there wasn't enough information to really do the
analysis you'd like to do.
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Is that fair?
· · A.· ·Any time we're in a lawsuit, the file is
litigated, my concern is did we pay enough to make that
entity whole based on the conditions of the contract,
provisions of the contract, that sort of thing.
· · · · · · · In order to do that, what I need is
information from the -- I've got the adjuster's
information.· I need information from the insured. I
need receipts.· I need documents.· I need estimates. I
need something.· With that missing, there's not really a
lot of comparison I can do.
· · Q.· ·Well, my -- my question to you is -- is -- is,
in other words, you didn't have enough information to do
the analysis you'd like to.
· · A.· ·I did not.
· · Q.· ·Is that fair?
· · A.· ·Yes, sir, I did not do any written spreadsheets
or any -- any written analysis that would have been
stored anywhere in this case.
· · Q.· ·That would have given you the comfort that you
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are calculations -- I look at my job -- when I take
these files, when I first get them, I want to make sure
that we've -- it's been handled correctly and that we've
paid everything that we owe based on the information we
have at that point in time that's -- that's covered
under the policy.· That would be the calculations I did.
· · Q.· ·Okay.· And where are those?
· · A.· ·They're electronic.· I mean, as I told you, I'm
looking at a screen.· I'm looking at -- at the
adjuster's estimates.· I'm looking at any information
we've got.
· · · · · · · I've got a calculator sitting here, and
I'm just -- I'm just comparing those -- those sets of
numbers.· I'm not making notes.· I'm not writing
anything, unless I find that I need to do a written
analysis.· In this case, I did not.
· · Q.· ·So, but when you did these assessments, are you
telling me that you didn't make any notes and did them
electronically and leave it someplace in a file in your
computer?
· · A.· ·There is -- there is no electronic analysis of
this because there wasn't a need to.· I didn't have
enough information to do a comparative based on what
they paid versus what we pay, anything like that.· You
know, we didn't get any receipts at that point in time.
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had gotten the thing under control.· Correct?
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· If so, we'd have had a note or
two, wouldn't we?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Well, when you say give me the comfort, again,
what I'm trying to do is make sure that claim was
adequately paid and we made the insured whole.· I -comfort doesn't enter into it.· It -· · Q.· ·(By Mr. Doyle)· No, I didn't say "comfort." I
used the word "control," but let me use a different
word.
· · A.· ·Yes, sir.
· · Q.· ·Is it -- is it -- what you're telling me is you
didn't have enough information on both sides; you had
the pdf's, but you didn't have the other information in
order to come to any conclusion as to what exactly had
happened in this particular instance.· Is that correct?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·That's not right.
· · Q.· ·(By Mr. Doyle)· So you're -· · A.· ·I had -· · Q.· ·Did you do any calculations?
· · A.· ·I just told you the calculations I did.· I ran
the adjuster's numbers and the payment numbers pretty
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much.· That's all the information I have; and when you
say "comfort on both sides," I had the same information
that came in pdf as I would get through XactAnalysis
now, in our current system.· So I had the information
necessary.· I had the adjuster's file, that information.
· · Q.· ·But you were saying you would have preferred to
have had the other information.· If not, I misunderstood
you.
· · A.· ·Well, maybe I can clarify.
· · · · · · · When the lawsuit was filed, looking back
through this, I couldn't find the basis for the
disagreement.
· · Q.· ·Okay.· I'm just asking, did you have -- did you
have -- do you -- my question really had to do with your
analysis of information between the time you got
involved to this time and whether there was any written
computation or analysis where you were assessing how
this should have been handled or whether it was right or
wrong and you made some notes about that.· That's what
I'm trying to get to.
· · · · · · · MR. OLD:· Let me -- let me interpose an
objection both to the form as well as attorney-client
communications.· I'm assuming what you're asking him -and I'm trying not to interpose a lot of objections -is questions that don't involve his work product and
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doing this based upon your expert -- it was your expert
testimony.· Correct?
· · A.· ·Yes, sir.
· · Q.· ·And it's based upon your -- it's your personal
opinion based on personal knowledge, experience,
training and review of information.
· · A.· ·Yes, sir.
· · Q.· ·Okay.· That's described in the affidavit, which
is essentially all the matters relating to the lawsuit.
· · A.· ·Ask that again.
· · Q.· ·These are the matters relating -- look at
Exhibit No. -- Exhibit No. 4.
· · A.· ·All right, sir.
· · Q.· ·And -- and the items down there on the third
page.· Those are the disputes you're suggesting are
involved in the lawsuit.· Right?
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Starting on Page -- Page 3 at
the bottom.
· · A.· ·Of Exhibit 4?
· · Q.· ·Of Exhibit 4, yes, sir.
· · A.· ·All right, sir.
· · Q.· ·Those are many of the items that you're -think are undisputed in the lawsuit.· Correct?
· · A.· ·Yes, sir.
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communications with lawyers but instead his personal
analysis that forms the basis of the opinions he's been
presented to testify about today.
· · · · · · · Is that -- I just need to have that
clarification so I don't have to object to every
question and instruct him not to answer.· I want to make
sure you get what you came here to get, while preserving
the attorney-client privilege and work product
privilege.
· · · · · · · MR. DOYLE:· I'm -- I'm not sure that there
is one once -- because he's -· · Q.· ·(By Mr. Doyle)· As I understand it, in your -in these affidavits that you filed, Mr. Strickland, you
indicated that this is based upon your experience and
personal knowledge.· Correct?· Exhibit No. -- in the two
exhibits we have here.
· · A.· ·The -- you've given me -· · Q.· ·Four and five, I think it is.· Right?
· · A.· ·You've given me an unsworn declaration and an
affidavit, which is Exhibit 4.· Exhibit 5 is the -- I
don't know where Exhibit 5 is.
· · Q.· ·Exhibit 4 is the sworn one, and Exhibit 5 is
the unsworn one.· Correct?
· · A.· ·Yes, sir.
· · Q.· ·And you indicated that these -- that you were
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· · Q.· ·And so I'm asking you about the information
upon which you base these positions, and I'm asking you,
what information do you have that you have retained that
allow you to draw these conclusions?· Did you have
anything written that would help you draw those
conclusions?
· · A.· ·Give me a specific example of what you're -there's several items here.
· · Q.· ·Well, there are a lot of items here.· I'm
asking any because that's what -- Mr. Strickland,
that's -- that's the reason we ask that question, is
that we wanted to know what it was based upon, what the
drafts that you have of those analysis or whatever
analysis you have relating to those particular items,
and let me go back.
· · A.· ·All right, sir.
· · Q.· ·A second ago we just went through the fact that
you said you had stuff from the adjusters, but there was
something else you wanted from -- from Dickinson.· Is
that right?
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Yes or no?· Tell me "yes" or
"no."
· · A.· ·It's not a "yes" or "no" answer.
· · Q.· ·Okay.· Then I'll -- I'll -- I'll try another
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question.
· · A.· ·All right, sir.
· · Q.· ·Okay?
· · · · · · · What is it that -- what notes or documents
or things do you have that allowed you to draw the
conclusions that you did on Exhibit No. 4, Page 3, at
the bottom of the page?· It starts -- see the bullets
there beside it?
· · A.· ·Yes, sir.
· · Q.· ·Now, you did those with the help of Mr. Old.
Correct?
· · A.· ·Yes, sir.
· · Q.· ·We talked about that.
· · · · · · · All of these bullets; there's one, two,
three on that page.
· · A.· ·All right, sir.
· · Q.· ·The next one, there's one, two, three, four,
five, six, seven, eight, nine.
· · A.· ·All right, sir.
· · Q.· ·Okay.· What documents or things do you have
that allowed you to develop these positions, these
bullets?
· · A.· ·Let's start with No. 1, the first bullet point
there.· That didn't require any documents from us.· When
I look at the appraisal --
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had that I was looking at that was in electronic format
in the computer, and it was comprised of the claim file,
the policy, the -- the appraisal award, that sort of
thing.
· · Q.· ·And you didn't -- did you correspond at all
with Mr. Old about these?
· · A.· ·Well, we discussed all this.
· · Q.· ·Did you send e-mails from time to time in terms
of those discussions?
· · A.· ·Most of our discussions were on the phone
unless it was a motion coming back and forth or
face-to-face discussions in the office.
· · Q.· ·Okay.· Then "most" means not all but some are
not -- are done electronically.· Where would those be?
· · A.· ·Well, you've got them.· The electronic
transmissions would be -- would be the motions.· The
discussion as -· · Q.· ·Would be the motion?
· · A.· ·Well, the motions and affidavits that were
filed.· That was -- that was the written -- that's the
extent of the written communication between myself and
Mr. Old and their office.
· · Q.· ·You didn't ever send Mr. Old an e-mail.
· · A.· ·I'm sure I sent him an e-mail.· I -- well, I
know I sent him an e-mail.· We e-mailed back and forth.
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· · Q.· ·I'm just asking if there are any documents -what I'm trying to do -· · · · · · · MR. OLD:· He's trying to answer your
question.
· · · · · · · MR. DOYLE:· He may be trying to answer the
question.
· · Q.· ·(By Mr. Doyle)· But right now what I'm trying
to get at, Mr. Strickland, I'm trying to get through the
document request.
· · · · · · · MR. OLD:· I just ask that you let him
answer the question instead of interrupting him.· He's
trying to answer the question.
· · Q.· ·(By Mr. Doyle)· What I'd like to do know is:
Are there any documents that are attributable to this
analysis that you have on those nine on the second page
and three on the first page, and can you tell me "yes"
or "no" to those?
· · A.· ·There are documents that form the basis for all
these, but there are documents that were produced
post-lawsuit either in the form of an award or -- or the
policy itself, items that didn't agree with the language
in the policy.
· · Q.· ·Are the policies -· · A.· ·There was no written analysis on my part that
contributed to any of this.· It was information that I
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I don't think there was any e-mailed discussions about
this.· I think this was done in -- in discussion either
in our office or some discussion here or wherever we
met.
· · Q.· ·Okay.· And who was in those discussions?
· · A.· ·Well, I can't recall everyone.· I can give you
the names that I do recall.
· · Q.· ·Okay.
· · A.· ·It would've been Mr. Old.· It would've been
attorneys from his office.· It would have been possibly
Mr. McKinney and Mr. Taylor.· It would've been
Mr. DeVilbiss.· It would have been TWIA's in-house legal
people.
· · · · · · · That would have, to the best of my
knowledge, been the extent of people that would have
been involved in discussions having to do with what
you're asking here.
· · Q.· ·Who are the in-house legal?
· · A.· ·The staff attorney is a fellow by the name of
David Walling and then the vice president of legal is
David Durden.· Most of our discussions were with
Mr. Walling.· I can't recall Mr. Durden sitting in on
any meetings whatsoever.
· · Q.· ·And -- and this is taking place over the last
year-and-a-half?
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· · A.· ·Well, it has taken -- I don't have any -· · · · · · · MR. OLD:· Are you talking about the
affidavit or the defense of the lawsuit?· I'm sorry.
· · · · · · · MR. DOYLE:· Well, no, where you're
developing these positions.
· · A.· ·Well, these positions, most of these were
developed after we received the award and -- and after
we had something in our hands to look at, so that's
when -- that's when this was developed (indicating).
· · Q.· ·(By Mr. Doyle)· And so y'all would have a group
of people that would caucus and say, "Here's what our
response will be"?
· · · · · · · MR. OLD:· Object to form.
· · · · · · · Wait, wait, wait.· We're not going to get
into attorney-client communications and work product.
If you want to ask him about what the basis of his
opinions here are, that's fine; but you're asking him
about broader strategy questions, and I won't -- we will
not answer -- you're not to answer that question.· I ask
you to tailor it to -· · · · · · · THE WITNESS:· All right.
· · · · · · · MR. OLD:· -- his opinions in the
affidavit.
· · Q.· ·(By Mr. Doyle)· Those items, Mr. Strickland,
are the items that are the substance of your positions
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· · · · · · · This is what your -- these are your
positions based upon what you've been exposed to with
regard to these matters.
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Isn't that right?
· · A.· ·My understanding of your question was these ten
or eleven, twelve bullet points here.· Did I
misunderstand you?· Is that -· · Q.· ·Here's my -- my question to you right now is:
Did -- did these matters, the 12 items here, are they
consistent with the positions you're taking against
Dickinson?
· · A.· ·Are they consistent with my position?
· · Q.· ·Yes, sir, as senior examiner.
· · A.· ·They explain my position, yes, sir.
· · Q.· ·And they are -- and they're based upon your
personal opinion, personal knowledge, experience and
training and review of information that you've gained
over the process since you got involved with Dickinson.
Right?· Is that correct?
· · A.· ·They're based on my personal experience,
having -- what I do.· They're based on my knowledge of
what I see since I started looking through this claim
file in -· · Q.· ·September of '13?
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against Dickinson, are they not?
· · A.· ·Give me just a second.· Now, are we speaking
about this one affidavit right here and these bullet
point items?· Is that what you're asking about?
· · Q.· ·I am asking about those at this time.
· · A.· ·Is that the extent of this question?
· · Q.· ·Yes.
· · A.· ·All right.· Let me take a minute and look
through them, and I can tell you.
· · Q.· ·I'm just -- here's the question I'm asking:
I'm asking, are these substance of what you're
complaining about in your defense to the lawsuit?· And
just tell me "yes" or "no."
· · · · · · · MR. OLD:· Wait.
· · · · · · · Object to form.
· · A.· ·What you asked me about was the time frame like
when this was -- when we discussed this.· The answer I'm
going to give you is all these opinions were formed
after we received the signed award.· This has to do with
the award itself.
· · Q.· ·(By Mr. Doyle)· I understand, but your -- your
affidavit here is based upon your personal knowledge and
experience and training and information described
that -- that you had had over the period of this -- of
this case.
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· · A.· ·October, whenever it was of '13, yes, sir.
· · Q.· ·Okay.· That's what I'm getting to.
· · A.· ·Okay.
· · Q.· ·And so what I'm talking about now is that when
you're forming these opinions and you're getting the
information, it has come from a variety of sources
you've said, some going back and looking at pdf's and
the claims file and doing an analysis of that.· Right?
· · A.· ·Yes, sir.
· · Q.· ·Some in talking to people in your office, and
you've listed a variety of people, Mr. DeVilbiss,
David -- David Walling?
· · A.· ·Yes, sir.
· · Q.· ·And David Durden, who are the in-house people,
as well as Mr. Taylor and Mr. Old.· Right?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·As I mentioned, I don't think Mr. Durden was a
part of the conversation specifically about this.
· · Q.· ·(By Mr. Doyle)· I'll take him out.
· · A.· ·I was just -- you asked about the legal staff.
· · Q.· ·But I'm saying your -- your analysis of what's
happened has occurred over a period since '13 to today
or to when you've actually put your pen to paper on
this.· Right?
· · A.· ·My analysis of this overall claim file is from
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latter of '13, when I picked up the file, until today.
· · Q.· ·Yeah, okay.
· · A.· ·These points here, these nine points here, are
all post-award, for lack of a better word.· Okay?
· · Q.· ·All right.
· · · · · · · But that's the timing, that's -- the award
preceded this date.· Correct?· This was -- this was
drafted in March -- did we say March?
· · A.· ·Of '16.
· · Q.· ·March of '16.
· · · · · · · And the award was?
· · A.· ·In -- I think it was executed October of '15 -· · Q.· ·Right.
· · A.· ·-- if memory serves.
· · Q.· ·So -- so it would be fair to say that this -this document was created based upon your personal
experience over that period of time up until you drafted
this document.· Correct?
· · · · · · · MR. OLD:· Object.
· · Q.· ·(By Mr. Doyle)· Personal and professional
experience.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·This document was drafted to explain, I think,
our positions and our reasoning for these items here.
Does that answer your question?
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· · Q.· ·Okay.· And those are the remaining cases
involving the Ike claims that y'all are dealing with -· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle) -- the significant cases.
· · A.· ·The significant cases, yes.· There may be a
straggling -· · Q.· ·Odd and end.
· · A.· ·Yeah.
· · Q.· ·Okay.· Now, other than these cases -- and how
many do you say, seven or eight?
· · A.· ·Six or seven, I believe.
· · Q.· ·Six or seven?
· · A.· ·Yes, sir.
· · Q.· ·Okay.
· · · · · · · MR. OLD:· It depends on if you include the
ones that are in the appellate system.
· · Q.· ·(By Mr. Doyle)· And if -- and prior to that -these cases, are you aware of any cases that went to
appraisal with TWIA in which engineers were involved?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·TWIA has appraisals going on all the time.
Engineers are involved any time the appraisers think
they need information for clarification of whatever.
· · · · · · · MR. DOYLE:· Objection, nonresponsive.
· · · · · · · Can you repeat my question to him, please?

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 63
· · Q.· ·(By Mr. Doyle)· My question was:· This document
was prepared and based upon your personal and
professional experience with the Dickinson matter from
October, November -- September, October of 2013 to the
date in which you finally published this.· Correct?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Yes.
· · Q.· ·(By Mr. Doyle)· Okay.· That was my question.
· · A.· ·Well, it -- it -- there's -- there's a lot of
moving parts in that question, I guess.
· · Q.· ·I tried to make it simple at the last.
· · A.· ·That's good.· Thank you.
· · Q.· ·I'm sorry if I compounded it for you.· I'm
sorry.
· · · · · · · Now, in this -- and if you'll look at
Exhibit No. 5 for me for a second.
· · A.· ·All right, sir.
· · Q.· ·In the Item No. 10 there on Exhibit 5 -· · A.· ·Yes, sir.
· · Q.· ·-- handful of cases involving government
entities -- governmental entities, are those the cases
involving the school districts and cities that are in
the Galveston chamber county's area that are the subject
of disputes with TWIA?
· · A.· ·Yes, sir, that's the one we're referring to.
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· · · · · · · (The record was read as requested.)
· · Q.· ·(By Mr. Doyle)· That you're aware of.
· · A.· ·I can't tell you of any specific case that was
in appraisal where -- I can't describe the -- the -- I
didn't handle appraisals, I guess, back in -- in that
time frame, so I'm not familiar.
· · Q.· ·I'm just asking based upon your -- you have
been there since 2011, and I just asked based upon your
experience, your personal experience, your professional
experience of TWIA, are you aware of any?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I have no personal -- I have no personal
knowledge of the appraisal process at all back then. I
can't -- I can't answer your question.· I have no
knowledge of anything like that, no, sir.· I'm not aware
of any specific appraisal.
· · Q.· ·(By Mr. Doyle)· You're saying other than the
ones that are involved in these cases, these -- that
you're talking about, Item No. 10, you had not any
involvement in any appraisals from 2011 to the present
date that involve TWIA?
· · A.· ·I'm trying to recall.· I have handled a lot of
claims since then.
· · Q.· ·Right.
· · A.· ·I have attended a lot of mediations.· I'm
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trying to -- I have handled some appraisals myself as -as an examiner.
· · Q.· ·Yes.
· · A.· ·Some of those appraisals that I handled did
involve engineering, yes, sir.· We had engineers
involved in -- in the ones that I handled.
· · Q.· ·When was that?
· · A.· ·That would have been -- that would have been in
that September '11 to June '13 time frame.
· · Q.· ·This is for TWIA?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And which -- which -- which cases were
those?
· · A.· ·Again, I can't recall them.· We had some with
an attorney by the name of Trey Mendez.· I used
engineering on his appraisals.· It seems like we used an
engineer in some stuff with Orlando -- I can't recall
his last name, you know, another attorney out of
San Antonio that has some -- but those are the two firms
that I remember handling appraisals myself personally,
being personally involved in.
· · Q.· ·When did you get the engineers involved?
· · A.· ·The engineers were involved -· · · · · · · MR. OLD:· Let me just object to the form
of the question.
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representation with us.
· · · · · · · When it went into appraisal, my
involvement with that claim then -- the engineers were
involved then -- it had to do with -- with some -- that
particular case had to do with damages that they were
claiming that were excluded by the policy and then the
loss was -- was also being appraised, you know, but they
were claiming other damages.
· · · · · · · And to the best of my knowledge, we
used -- we used the engineers, the -- to help the -- our
appraisers work through the damages that should be
associated with the loss as well as the other stuff.
· · Q.· ·When did you engage them?· Was it in
litigation?
· · A.· ·I can't recall.· I don't know if it was in
letter of rep or if suit had already been filed.
· · Q.· ·How about Orlando, when?
· · A.· ·You know, that's -- that's even further back.
· · Q.· ·We're still talking within 2011.
· · A.· ·It would have been that time frame when I was
handling the -- the litigated letter of rep.· I can't -I can't put a date on those things.· I don't know.
· · Q.· ·Any others?
· · A.· ·Those are the two that come to mind that I was
involved in, but I do know that there were others on
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· · A.· ·Okay.· The engineers were involved pretty much
when the -- it became evident that we needed expert
opinions, I guess.· That was either us or the -- our
appraiser.· If the appraiser says he needs it, then
we -- we -· · Q.· ·I'm not asking a general question.· I'm asking
on those cases -· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· -- do you know when you -- when
those engineers, did you get them involved prior to the
appraisal?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I can't recall the exact time frame.
· · Q.· ·(By Mr. Doyle)· How long did it take to get
those matters resolved?
· · · · · · · MR. OLD:· Object to form.
· · · · · · · What matters are you talking about?
· · · · · · · MR. DOYLE:· The matters -- the Mendez and
Orlando matters.
· · A.· ·The Mendez that I'm recalling -- now, bear with
me, my memory is -- is -- I've got a good memory but -but this is taxing it.
· · · · · · · I believe that was a Hurricane Dolly
claim, if I'm not mistaken; and my involvement was after
Mr. Mendez filed a letter of rep with us, letter of
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appraisals.· I have no personal knowledge of anything or
how they transpired or who was involved.
· · Q.· ·Okay.· And when you adjust a claim, if
they're -- that's -- that's -- there's a process for
doing that.· Correct?
· · A.· ·For adjusting a claim?
· · Q.· ·Yes, sir.
· · A.· ·Yes, sir.
· · Q.· ·There's a time frame that people like to get
them adjusted at TWIA.· Correct?
· · A.· ·There is.
· · Q.· ·There's -- and -- and the -- there are
guidelines in terms of how they should be adjusted.
Correct?
· · A.· ·Yes, sir.
· · Q.· ·And -- and there's sort of a structure,
hierarchy, who should be overseeing the particular claim
and making sure that it's being processed correctly
within TWIA on each claim, isn't there?
· · A.· ·Each claim is assigned to an examiner, yes,
sir, who -- whose job it is to oversee or supervise a
file.
· · Q.· ·And there might be -- examiners might hire
adjusters.· Correct?
· · A.· ·The examiners typically don't hire the
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adjusters.· They're assigned by -- when a claim comes in
by one of the supervisors or -- or -· · Q.· ·So the supervisors are -- are overseeing the
examiners, and the supervisors hire the adjusters.
· · A.· ·Yes, sir.
· · Q.· ·And the supervisors manage that particular
claim that the examiner and the adjuster are adjusting.
· · A.· ·Restate that.
· · Q.· ·Supervisors are overseeing the process that
the -- with regard to the claim that the examiner and
adjusters are addressing.
· · A.· ·Yes, sir.
· · Q.· ·Okay.· Is there anybody else that's in that
process at the very beginning?
· · A.· ·The process of -- of claims handling, when a
claim comes in, either one of the managers or -- or a
supervisor will assign that to a specific adjusting
firm.· It's also assigned to a specific examiner at that
time.
· · · · · · · It's the examiner's responsibility to
oversee the day-to-day activities of that claim file.
If he has a -- a question or a problem, he will take it
to the supervisor or to the manager, whoever is his
immediate supervisor.
· · Q.· ·I understand.
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· · A.· ·Well, if it was handled efficiently, or if it
was handled the way it should have been, it would have
been handled efficiently.· I think those -- and -- and
that's -- it depends on your definition of
"efficiently."
· · · · · · · If you're talking about a set time frame,
you know, or if you're talking about a process, the
process that they went through here was efficient, yes,
sir.
· · Q.· ·Okay.· That's your professional opinion.
· · A.· ·Yes, sir.
· · Q.· ·By the way, on the two cases in which -- are
you aware of any case in which an engineer was involved
where there was not an attorney involved?
· · A.· ·Yes, sir.
· · Q.· ·What case is that?
· · A.· ·What cases?· Are you speaking of lawsuits?
· · Q.· ·No, claims.
· · A.· ·Yes, sir.
· · · · · · · There's -- there's a multitude of those.
Any time the -· · Q.· ·That you're aware of specifically.
· · A.· ·I understand your question.· You're asking are
there any claims, any -- any claims -- let me see if I
got your question right.
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· · · · · · · So the basis -· · A.· ·That's the process.
· · Q.· ·Right.
· · · · · · · And that's -- I think what I just said was
that there's a manager -- the manager is above the
supervisor.· Correct?
· · A.· ·I'm not sure.· I think there are some
supervisors who answer to -- to maybe one of the senior
managers rather than a floor manager or -- or, for lack
of a better word, claim manager.
· · Q.· ·But the whole idea is to get a process on the
way to get the -- the claim processed efficiently and
fairly and quickly.· Correct?
· · A.· ·That's our goal, yes, sir.
· · Q.· ·Okay.· Was that done in this case, the way that
you think it should have been done?
· · A.· ·This case came in and was assigned just -· · Q.· ·I'm -- I"m not asking about how -- what
happened.· I'm asking:· Do you think, based on your
opinion, that this thing was handled efficiently?
· · A.· ·Based on what I can see, it was handled the way
it should have been handled, yes, sir.
· · Q.· ·I didn't ask that.· I asked if it was handled
efficiently.
· · · · · · · MR. OLD:· Object to form.
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· · Q.· ·Here, let me reask the question so you have it.
· · A.· ·All right.· Good.
· · Q.· ·Are you aware of any cases, claims in which an
engineer is involved that an attorney is not involved;
you?
· · A.· ·I'm aware of claims, yes.· I can't tell you
which claim, but that is a regular occurrence in the
course of our business, yes, sir.· I'm aware that that
happens all the time.
· · Q.· ·I'm not asking whether you're aware if it
happens.· I'm asking you:· Are you aware of any
specifically?
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· In other words, did you do one
or did you actually know of one that was somebody doing
it next to you?
· · A.· ·Yes, sir, I've used engineers a number of times
on claims where there was not a lawyer or a public
adjuster or any -- or any form of representation there.
· · Q.· ·At TWIA.
· · A.· ·Yes, sir.
· · Q.· ·Okay.· Do you recall which case?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·No, sir, I handle a lot of them.· There were a
bunch of them.· I can't put my finger on any specific
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claim number or -- or claim name.
· · Q.· ·And any of those that were in appraisal.
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Were you aware of any in which
there's not an attorney involved that's in appraisal
that an engineer is involved?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I will tell you I know that there are ongoing
claims now where engineering or an engineer is involved.
They are in appraisal.
· · · · · · · What was the other part of that question?
· · Q.· ·(By Mr. Doyle)· Where there is not an attorney
involved.
· · A.· ·Yes, sir, I'm aware of claims.· I can't -again, I can't tell you a specific claim number, but I
am aware that exists on a regular basis.
· · Q.· ·On a regular basis.· So you must be aware of at
least one.· Have you been involved in one?
· · A.· ·Well, keep in mind in order to be -- there's a
lot of claims that roll through there.· I am not
handling claims specifically now, but I am aware that
engineers are used in appraisals where there is no -there is no representation.
· · Q.· ·But you don't know where -- which case it is or
who's handling it.
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would be inappropriate to create more adversarial issues
in a process of appraisal or in adjusting a claim if it
can be avoided.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I will say that you never want an adversarial
process.· That's not the goal anywhere; and, yes, it
is -- you want to avoid that whenever you can.
· · Q.· ·(By Mr. Doyle)· And as we talked earlier about
the fact that the TWIA is a steward of the public trust,
that's a description that they have in their own
guidelines.· Correct?
· · A.· ·Yes, sir.
· · Q.· ·And they are -- they abide by very ethical
standards.· That's their -- that is a standard of their
operation, correct, to be ethical in all that they do?
· · A.· ·Yes, sir.
· · Q.· ·And that would be -- and the purpose of -- of
TWIA is to provide a service to the public, is it not?
· · A.· ·The purpose of TWIA is to provide coverage for
those named perils, windstorm and hail, for people who
can't otherwise get it in the 14 coastal counties and
the southern part of Harris County.
· · Q.· ·Is that not a service to public?
· · A.· ·It is, yes, sir.
· · · · · · · MR. OLD:· Object to form.
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· · A.· ·I can't give you a specific claim, no, sir.
· · Q.· ·Now, so your impression is that -- that in your
analysis of the handling of this matter, it could not
have been handled better.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I'm not going to say that.· I'm going to tell
you that there is no perfect claim, ever.· There's
always something that you'd like -- you'd like to have a
picture of something maybe or something like that.· This
handled was -- this claim was handled in an efficient
manner, and it was resolved based on the information we
had.· That's -· · Q.· ·(By Mr. Doyle)· So -· · A.· ·That's the result of my analysis.
· · Q.· ·And -- but that's based upon your experience at
TWIA.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·That's based on my experience overall.
· · Q.· ·(By Mr. Doyle)· But in terms of this type of
claim for TWIA, that's based upon your -- your
experience at TWIA.· Is that correct?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·It's based on the guidelines that were in place
for TWIA at that time, yes, sir.
· · Q.· ·(By Mr. Doyle)· You'll agree with me that it
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· · Q.· ·(By Mr. Doyle)· So the answer to that question
is "yes"?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Yes, sir.
· · Q.· ·(By Mr. Doyle)· Is it unusual for you to have
your lawyers involved in the appraisal process?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Well, if there is -· · Q.· ·(By Mr. Doyle)· I'm not asking you to tell me
about how Adam made the Earth.· I'm asking, is it
unusual for a lawyer to be involved in the TWIA -- for
TWIA in the appraisal process?
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Yes or no?
· · · · · · · MR. OLD:· James, you interrupt him, and
he's trying to answer your questions.· I think he's
entitled to answer the questions before you ask your
next question.
· · Q.· ·(By Mr. Doyle)· Can you answer that question,
sir?
· · A.· ·I can answer it with a statement, not a "yes"
or "no."
· · Q.· ·Okay.· Then I -- then I'll go to another
question.
· · A.· ·All right, sir.
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· · Q.· ·So -- so the answer to that is you can't answer
that question "yes" or "no."· Is that correct?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Would you like me to answer the question?
· · Q.· ·(By Mr. Doyle)· My question is:· Could you
answer that question "yes" or "no"?
· · A.· ·That's not a "yes" or "no" question, no, sir.
· · Q.· ·So, no.· Okay.
· · A.· ·No, sir, it's not a "yes" or "no" question.
I'm not going to give you a "no."
· · Q.· ·Okay.· That's all I want, is just to know that
you couldn't?
· · A.· ·It can't be answered "yes" or "no."
· · Q.· ·When do you get a lawyer involved in the
appraisal process?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·When the claim is -- when the insured is
represented is when we have a lawyer involved in any
claim.· If there is an attorney involved in the claim
before appraisal is demanded, then we'll have an
attorney represent us.· If there's not a representation,
we'll have no attorney.
· · Q.· ·(By Mr. Doyle)· We've got to take a break in
just a second, but you said earlier that -- that -- that
it could be improved, the process that was handling the
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after the storm.
· · · · · · · Our adjuster documented everything he was
shown then; and -- and -- and he did, I believe, a good
job of documentation.· Now we're in a lawsuit.· Now
damages are being claimed related to that, that it would
have been nice to have had pictures then showing that
there was no damages at that point in time.
· · Q.· ·Did you -- did you talk to your adjuster about
what he was shown?
· · A.· ·I've never met this adjuster.
· · Q.· ·So how do you know that he was -- he took
pictures of everything he was shown?
· · A.· ·He stated in his log that he had examined all
the damage, and the damage he described I have
photographs of.
· · Q.· ·So, but it's not based on a communication with
the examiner.· Is that correct?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·It's not based on any communication with the
adjuster, no, sir.
· · Q.· ·(By Mr. Doyle)· It's based on your assumption
from reading the documents.· Correct?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·It's based on the information -- all the
information I have available.
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Dickinson adjustment, you said you felt they had done an
efficient job, but it could be improved.· How would
it -- can you give me some of the -· · · · · · · MR. OLD:· Wait.
· · Q.· ·(By Mr. Doyle)· How could it be improved?
· · · · · · · MR. OLD:· I'll object to the form of the
question, misstates his testimony.
· · A.· ·I don't believe I said it could be improved.
· · Q.· ·(By Mr. Doyle)· So that's fine, then.· You
think that there's nothing they could have done to
improve the process -· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle) -- based on your review of all
those materials?
· · A.· ·What I believe I said was there is absolutely
no perfect file.· There's always something that you'd
like to see in that.
· · Q.· ·Then let me know what it is you'd like to see.
· · A.· ·Well, in this particular case -· · · · · · · MR. OLD:· Object to form.
· · A.· ·-- it would have been nice to have had some,
maybe, photographs that are now being questioned, you
know, in the lawsuit looking in hindsight where we don't
know exactly what's being claimed.· We'd like to have
seen the condition of some of that property shortly
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· · Q.· ·(By Mr. Doyle)· Okay.
· · · · · · · MR. DOYLE:· Take a break.
· · · · · · · MR. OLD:· Good.
· · · · · · · THE VIDEOGRAPHER:· We're off the record,
10:30 a.m.
· · · · · · · (Recess from 10:30 a.m. to 10:56 a.m.)
· · · · · · · THE VIDEOGRAPHER:· We're on the record,
10:56 a.m.
· · Q.· ·(By Mr. Doyle)· Mr. Strickland, we were talking
just about how the adjustment process had gone and how
you had observed it, so the only thing you could think
of was you'd like to have had more photographs.· Is that
right?
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Is there something else you'd
like to have?
· · A.· ·Yes, sir, we would like to have more
information.· A lot of the information that we got in
February -- now, there's a lot of information there; and
to be honest with you, I'm still looking at some of it.
· · · · · · · But in that information was -- was -- was
information about preexisting damage, for instance, is
one thing that comes to mind.· On some of the roofs, we
ended up paying for those or some repairs on those roofs
that, you know, it would have been nice to be able to
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compare that information that we got in 2016 or the
adjuster to compare it to what he was looking at when he
was there.· That information dated back to, like, 2007.
So, you know, that's -- when I say "more information,"
we'd like to have all relevant information.
· · Q.· ·Well, that's only information that would reduce
the claim.· Is that right?
· · A.· ·It's information that would affect a fair
settlement of the claim from both sides, yes, sir.
· · Q.· ·Well, but in your -- this instance, you're
talking about you would like to have had more
information about something that would have reduced the
amount you would have paid.· Is that correct?
· · · · · · · MR. DOYLE:· Object to form.
· · Q.· ·(By Mr. Doyle)· Yes or no?
· · · · · · · MR. DOYLE:· Object to form.
· · A.· ·That's not the way I look at it.· I'm not
talking about -- I'm not looking for -· · Q.· ·(By Mr. Doyle)· I don't care about how you look
at it.· I'm just asking you, is that what you just
described?
· · · · · · · MR. DOYLE:· Object to form.
· · · · · · · · He's entitled to answer the question.
You need to stop interrupting him.
· · A.· ·If it's preexisting damage, it's not a matter

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 84
interested in -- and we can -- it will be -- go quicker
if you will answer the question I ask.
· · A.· ·Okay.
· · Q.· ·That's all I ask.· I don't want to interrupt
you or whatever, but I want to get it over with and -and be polite at the same time.
· · A.· ·Uh-huh.
· · Q.· ·But if you'll just listen to my question, at
time of trial or at the end of this deposition, your
lawyer over here will be able to let you answer and tell
all about what your duties are and everything.
· · · · · · · MR. OLD:· Object.
· · Q.· ·But if I've asked for your duties, that's fine.
· · · · · · · MR. OLD:· I'm going -· · Q.· ·(By Mr. Doyle)· What I'm asking now is:· Is
there anything in the time that you've looked at that
would indicate that you have -- you needed to pay some
more?
· · · · · · · MR. OLD:· Okay.· Wait.· I'll just object
to the form of the question.
· · · · · · · You need to let him answer.· You can
object to nonresponsive.· He's entitled to finish his
answer.· We're not getting a complete record, and I'm
going to object to the use of questions and answers that
you don't allow this witness to provide full answers on.
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of reducing the claim.· It's a matter of paying what you
owe; and if that damage isn't owed, then -- then we have
a responsibility to not pay for it.
· · Q.· ·Well, did you see anything where you missed
something that you should have paid for?
· · A.· ·Not based on what I was looking at.
· · Q.· ·So, in all the looking you've done over the
last year-and-a-half, it would have been, two years?
· · A.· ·Since '13, latter part of '13, yes, sir.
· · Q.· ·You've looked very carefully to see if there's
anything you missed.· Is that right?
· · A.· ·We spoke earlier about that analysis.· That's
what I was looking for; is there anything we owe money
on that we have not paid.
· · Q.· ·So you were looking to find out if there was
some things that you owed on that you couldn't find.
· · · · · · · Well, let me restate the question.
· · A.· ·Please.
· · Q.· ·You -- you were looking to see if there was
anything that would help you pay more.· Correct?
· · A.· ·Yes, sir.
· · Q.· ·Okay.
· · A.· ·Part of my -- part of my duties, if you'll let
me finish.
· · Q.· ·I'm not interested in your duties.· I'm just
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· · · · · · · And to follow up with a later question and
try to get him to restrict what he was trying to answer
before that you interrupted on is not fair, and we'll
object to those questions, too.
· · · · · · · MR. DOYLE:· Make your objection.
· · Q.· ·(By Mr. Doyle)· Please, go ahead.· Can you
answer the question I asked?
· · A.· ·I'm looking for anything that we could possibly
owe money for, yes, sir.
· · Q.· ·Okay.· And you found nothing.
· · A.· ·I found nothing.
· · Q.· ·Okay.· Except you found something that you
thought maybe you should have paid less.· Is that right?
· · A.· ·We found information later that would have
affected the settlement at the time of the claim, that
may have affected it.· I won't say it did because it -the adjuster was sitting there looking at it, and had he
been able to ask the question, "Is this damage right
here that's referred to in this document, this prepared
document or whatever it is related to that building, is
that the damage I'm looking at?"
· · · · · · · Had they said "yes," it would have been
preexisting and he would have -- had they said "no,"
then he would have done just exactly what he did and
include it.· That's -- that's what I'm speaking of.
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· · Q.· ·I know.
· · · · · · · And so in the last year-and-a-half, the
only thing that you found in looking at all the
documents is this one thing where you wonder if maybe
you overpaid.· Is that right?
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· Yes or no?
· · · · · · · Can you answer it "yes" or "no"?
· · A.· ·No, sir.
· · Q.· ·Okay.
· · · · · · · MR. DOYLE:· Would you please repeat my
question, just try to -· · · · · · · (The record was read as requested.)
· · · · · · · MR. OLD:· Same.
· · A.· ·That's not the only thing I found, no, sir.
· · Q.· ·(By Mr. Doyle)· What else did you find?
· · A.· ·Well, we found instances where we had
information or we got information, receipts, for
instance, you know, that would have helped in the claim
settlement process, you know, in my analysis.
· · · · · · · It was receipts certainly that the
adjuster might not have -- might not have been in
existence then; but when you're saying did we find other
things, that's what we're finding, you know, now that
would have helped in a settlement of the claim.
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or the other.
· · Q.· ·Well, how would it -- would it have -- would
that information have had its receipts and so you match
the receipts with what?
· · A.· ·Receipts typically are going to be for repair
work that you've done either before, during or after
this -- this adjustment process.· If it's done before
the adjuster writes it, then it tells him what those
actual cost of repairs are.
· · · · · · · If he writes an estimate and those
receipts occur after that and it's more than what we
paid, the only way we know that is to get those
receipts.
· · Q.· ·And so what does that mean?
· · A.· ·Well, that means we -- if we underpaid it, we
want to pay for money.
· · Q.· ·So does that mean if it's after, that you owe
more money?
· · · · · · · MR. DOYLE:· Object to form.
· · A.· ·If it's for the same repairs and you submit the
receipts and say you allowed this much in your estimate,
we paid -- it costs us this much more, the repairs, and
you submit those and it's a legitimate receipt, then,
yes, we owe more money.· If it's betterment, then, no.
· · Q.· ·(By Mr. Doyle)· Okay.· So this may be an
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· · Q.· ·What are the receipts that your -- what would
the receipts have done?
· · A.· ·Well, when the adjuster writes an estimate -and bear with me, it's not going to be wordy.· It's just
when he writes an estimates, it's strictly that.· It's
an estimate.
· · · · · · · When we -- the insured incurs those
expenses, if they have those receipts, we can tell
whether or not we adequately paid that claim or not, and
we didn't receive that information, you know, in order
-- and that's part of the claims process.· It's a
two-way street.· If you've got information that affects
that claim, please give it to us.
· · Q.· ·My question is what -- did that make a
difference in terms of how you evaluate the claim?· Did
it mean that you needed to pay more or you needed to pay
less?
· · · · · · · MR. DOYLE:· Object to form.
· · A.· ·I can't answer that question because I don't
know if that information that they were talking about,
which would have been preexisting conditions, was
what -- the same portion of the roof, let's say, that
the adjuster was looking for, there is no "yes" or "no"
answer.· It's just information that would have been
helpful that may have had an impact on the claim one way
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instance where you owe more money.
· · A.· ·No, sir, I didn't say that.· I'm saying if we
had all the relevant information that we need, it would
have made the -- the claims process more accurate.
· · Q.· ·More accurate.
· · A.· ·In that information that was -- was in hand
that had to do with the condition of those buildings, if
that would have been made -- available to the adjuster,
yes, that -- that would have been a more accurate
adjustment.
· · · · · · · If repairs had been completed based on the
adjuster's estimate and those receipts had been
furnished to us, that would have been more accurate,
yes, sir.
· · Q.· ·Well, what are the receipts you're talking
about?· Can't you tell?
· · A.· ·Well, yes, sir.· For instance, the -- I'll give
you an example, and this is after the adjustment
process.· The City opted to replace the roof on, let's
say, the museum and depot, and this is one that pops in
my mind.
· · Q.· ·Just pops in mind.
· · A.· ·It's one that stood out -· · Q.· ·Yeah, of course it did.
· · A.· ·-- as being kind of a flag.· All right?
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· · · · · · · It -- when you look at that picture,
there's four shingles missing, four damaged shingles;
and in everybody's opinion, except Mr. Domain's, that
roof was repairable.· Four -- four missing shingles
is -- I mean, the cedar shake has methods by which -· · Q.· ·By -- by everybody's opinion, who is everybody?
· · A.· ·It's the adjuster's.
· · Q.· ·So the adjuster is hired by TWIA?
· · A.· ·Yes, sir.· It's the engineer's.· It's the
appraiser's.· It's my opinion, based on my experience.
· · Q.· ·So -- so -· · · · · · · MR. OLD:· He's still trying to answer the
question.
· · Q.· ·(By Mr. Doyle)· -- what I'm trying to find
out -- there's a lot -- an awful lot of talk here.· I'm
trying to find out if you found anything that would
change your view of what the adjustment -- what the
adjustment was prior to appraisal, and you said you
would like to have had more pictures; and if you had
more pictures, it might have meant that you could -- it
would negatively affect the Dickinson's city, and I'm
asking:· Is there anything that you saw that would
positively affect the adjustment in favor of the City of
Dickinson?
· · · · · · · MR. OLD:· Object to form.
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building that they had, pro or con, any receipts, any
other information, any photographs that would have shown
the condition of the property at the time of the storm
that's being claimed as damaged now, those are the
things I'd like to have seen.
· · Q.· ·(By Mr. Doyle)· And you didn't have them.
· · A.· ·No, sir, they weren't provided.
· · Q.· ·They weren't provided by the adjusters?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·The adjuster would have had to take pictures of
things -- he'd have to have had a crystal ball to say,
"Four years down the road they're going to claim damage
to this building," and there is none.
· · · · · · · MR. DOYLE:· Objection, nonresponsive.
· · Q.· ·(By Mr. Doyle)· Those -- there were not
pictures by the adjuster of those things.· Is that
correct?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·There are no pictures of the adjuster of some
of the damage being claimed now.
· · Q.· ·(By Mr. Doyle)· Okay.
· · A.· ·That's right.
· · Q.· ·And the receipts that you have seen, are these
receipts that occurred after -- after TWIA made
payments?
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· · A.· ·I saw nothing in the information I had
available that would lead me to believe TWIA owed more
money.
· · Q.· ·(By Mr. Doyle)· Okay.
· · A.· ·Does that answer your question?
· · Q.· ·Yes, sir.
· · A.· ·Okay.
· · Q.· ·And was anything that -- you said you would
have had liked to have had more things, and you thought
about pictures.· Right?
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Did you say that?
· · A.· ·I did, and I will tell you the context.· I'd
like to have more pictures, if you'd like me to.
· · Q.· ·No, you already did.· I just -- I'm just trying
to get through the question and answer.
· · · · · · · You would like to have more pictures.· Is
there anything else besides that that you would have
liked to have had that would have made the process of
adjustment better?
· · · · · · · MR. OLD:· Object to form.
· · · · · · · He's told you other things.· You're
limiting his -- your questions to stuff that's not
accurate.
· · A.· ·Anything that reflected on the condition of the
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· · A.· ·To the best of my knowledge, all the receipts
I've seen were -- were after we made payment, yes, sir.
· · Q.· ·Okay.· Now, is there anything else that the
adjusters could have done, other than what we talked
about, that the adjusters could have done to have
improved the process by which they did this adjustment?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·You mean to have finally arrived at the
decision that claims made -- the basis the claim was
paid on?
· · Q.· ·(By Mr. Doyle)· Right, yes.
· · · · · · · You said you thought it had been done
efficiently and done correctly.· You said there might be
more pictures.· I'm asking if you think it was -otherwise, is there anything you can think of that would
have made the process better?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Well, the outcome was proper based on what I
could see.· The process that -- that had the adjuster
used the price guides he was provided initially, it
wouldn't have required that edit, an edit of the
estimate, for instance.
· · Q.· ·(By Mr. Doyle)· So they had the wrong price
guides?
· · A.· ·No, he used the wrong price guide initially.
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· · Q.· ·Who's that?· Mr. Goldberg?
· · A.· ·Uh-huh.
· · Q.· ·That's a "yes"?
· · A.· ·Yes, sir.
· · Q.· ·So what else?
· · A.· ·That's all that comes to mind.
· · Q.· ·Okay.· Did you think it was the right number of
appraisers -- I mean, adjusters involved in the process?
· · A.· ·Are you asking me do I think more adjusters
should have been involved?
· · Q.· ·Yes, sir.
· · A.· ·No, sir.
· · Q.· ·Or do you think less adjusters should have been
involved?
· · A.· ·Well, I don't think you can get any less than
one handling a claim.
· · Q.· ·Well, didn't that change?
· · A.· ·During the claims process?
· · Q.· ·(Nods head.)
· · A.· ·I don't believe it did.· I believe Mr. Goldberg
was the adjuster on the ground.
· · Q.· ·How about examiner?
· · A.· ·The examiners, several examiners were
overseeing the file.
· · Q.· ·Would it have been better to have some
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that would have made it better -· · Q.· ·Okay.
· · A.· ·-- because -· · Q.· ·That's fine.· That's -- that's the answer.
· · · · · · · Then what -- let me ask you this:· In a
scale of one to ten in terms of adjusting that was done
on Ike claims, where would this adjustment have fallen?
· · A.· ·I can't rate claims -- I can't rate claims on a
scale of one to ten.· The goal is to adequately
compensate the insurer.· There is no one to ten scale
that we can apply to anything because there is no
perfect claim.
· · Q.· ·Well, we know that time -- time is one of the
things that's important.· Correct?
· · A.· ·The time frame, yes, sir.
· · Q.· ·That's -- that's one of the things that TWIA
wants to get the money back to the consumer as quickly
as they can.· Correct?
· · A.· ·We want to properly pay the claim in a timely
fashion, yes, sir.
· · Q.· ·Okay.· And to pay the claim fairly.· Correct?
· · A.· ·Certainly.
· · Q.· ·And -- and to make sure that the consumer or
the insured in this case, Dickinson, the City of
Dickinson, was aware of all the things about how the

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 95
consistency?
· · A.· ·Not necessarily.
· · Q.· ·I know, but typically would you like to have
the same examiner exam something, one claim all the way
through?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I'm not sure that has any impact on an
insurance claim.· It's not uncommon for claims to be
handled by several examiners.
· · Q.· ·(By Mr. Doyle)· Would it -- my question wasn't
that.· My question was:· Would it have been better to
have had a single examiner examining a single claim all
the way through, typically?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·That's not a question I can answer because the
process should be the same regardless of the examiner
whose hands are on the file.
· · Q.· ·(By Mr. Doyle)· Anything else you can think of,
if anything, that would have made this better?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·That would have made what better, the -· · Q.· ·(By Mr. Doyle)· The adjusting process.
· · A.· ·The adjusting process?
· · · · · · · MR. OLD:· Same objection.
· · A.· ·I can't think of anything that would have --
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claim process was being handled.· Correct?
· · A.· ·Yes, sir.
· · Q.· ·You're supposed to keep them informed just like
you keep the -- keep TWIA informed.· Right?
· · A.· ·Who are you speaking of?
· · Q.· ·I'm talking about the City of Dickinson,
your -- your -- your customer, the consumer.· They are
entitled to know what's happening through the claims
process.· Correct?
· · A.· ·Are you speaking be kept in the loop by the
adjuster as to what his actions are or from the
examiner?
· · Q.· ·I'm -- I'm asking you from TWIA's point of view
was -- was the City of Dickinson entitled to know what
was happening through the claims process?
· · A.· ·Yes, sir.
· · Q.· ·And to be kept informed fairly about what was
happening.· Correct?
· · A.· ·Yes, sir.
· · Q.· ·Why various adjustments were being made -correct? -- if any.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·The claim needs to be explained to them, yes,
sir, but the goal is to arrive at that fair settlement.
· · · · · · · MR. DOYLE:· Objection to the last -- first
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part of it, except.
· · Q.· ·(By Mr. Doyle)· Now, in terms of the -- the
appraisal process, were you privy to what was happening
during the appraisal process?
· · A.· ·At what point in time?
· · Q.· ·Well, the appraisal process went from when to
when?· Do you recall?
· · A.· ·You know, I don't recall.· It went from maybe
late '12, early '13 until '15.· It -- it went over a
period of years there.· I wasn't -· · Q.· ·Hang on.· I'll give it to you.· Just a second.
· · A.· ·Okay, sir.
· · Q.· ·Mr. Jefferson, do you know him?
· · A.· ·Jefferson?
· · Q.· ·Dale Jefferson.
· · A.· ·Yeah, I know who he is, yes, sir.
· · Q.· ·And he invoked the appraisal.· Do you recall
that?
· · A.· ·I didn't have the file at that point in time.
I'm familiar with what happened, yes, sir.
· · Q.· ·That's in January of 2013.
· · A.· ·Okay.
· · Q.· ·Sound about right?
· · A.· ·It -- it -- without looking at it, I'll accept
that, yes, sir.
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lawyers are privileged.
· · · · · · · MR. DOYLE:· It's part of his experience
base.
· · · · · · · MR. OLD:· It's -- It's not.· That's like
if a doctor has -- can defend himself and give
testimony, that doesn't mean all of his -- his
attorney-client communications and strategies are
somehow now revealable.· Nobody has waived privilege
about the decision process to making a call on
appraisal.
· · · · · · · MR. DOYLE:· That's an objection.· Is that
true?
· · · · · · · MR. OLD:· (Nods head.)
· · · · · · · MR. DOYLE:· Okay.
· · Q.· ·(By Mr. Doyle)· I think he's objecting -· · · · · · · MR. OLD:· I'm just responding to your
sidebar, James.
· · · · · · · MR. DOYLE:· Okay.· Then that's fine.
· · Q.· ·(By Mr. Doyle)· Mr. Strickland, do you think it
was an appropriate thing to do, to invoke appraisal -· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· -- based on your experience and
your professional standing as the expert in the case?
· · · · · · · MR. OLD:· You don't have to answer the
question.· That's argumentative.· Don't answer it.
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· · Q.· ·Okay.· And do you know why he invoked the
appraisal process?
· · A.· ·I can't get into the why.· I would imagine that
was an assessment between the attorneys and the
management of TWIA at that point in time; but as far as
why he invoked it, I don't know.
· · · · · · · MR. OLD:· And I'll also bat in, you're not
to answer about attorney-client communications about the
why, what your attorneys chose to do or -- on that
front.
· · · · · · · THE WITNESS:· Okay.
· · Q.· ·(By Mr. Doyle)· Well, I'm -· · · · · · · MR. OLD:· You jumped out there before I
got a chance to object.
· · Q.· ·(By Mr. Doyle)· Let me ask this:· Were you
privy to the information as to why?· Have you discussed
that?
· · A.· ·I am not privy to the information as to why.
· · Q.· ·Did you ever ask at any point, "Why was this
put into appraisal?"
· · A.· ·I've wondered that to myself, but I've never
asked, no, sir.
· · Q.· ·Okay.· Did you ever ask Mr. Old?
· · A.· ·I don't recall asking -· · · · · · · MR. OLD:· His communications with his

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 101
· · Q.· ·(By Mr. Doyle)· I mean, do you think invoking
appraisal was appropriate in this case?
· · · · · · · MR. OLD:· We're not going to answer that
question.· That is argumentative.
· · · · · · · You're instructed not to answer.
· · Q.· ·(By Mr. Doyle)· Will you just tell him you
won't answer?
· · A.· ·I'm going to take the advice of my attorney and
not answer.
· · Q.· ·Okay.· Do you have an opinion about that?
· · A.· ·Whether it was the appropriate thing or not?
· · Q.· ·Yes, sir.
· · A.· ·I don't really have an opinion one way or the
other about whether it was appropriate.
· · Q.· ·Okay.
· · A.· ·It's a provision in the contract.· It -- it is
in the contract for a specific purpose; and as long as
it was requested for that purpose, then I don't have any
positive or negative attitude either way.
· · Q.· ·Okay.· But you hold yourself out as an expert
in appraisals.· Right?
· · A.· ·I have as of yet to call myself an expert on
anything, but I have experience with appraisals, yes,
sir.
· · Q.· ·Okay.· So you're not an expert in appraisals.
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· · A.· ·I'm classified as an expert on appraisals, yes,
sir.
· · Q.· ·Who classified you?
· · A.· ·Just in the -- in the -- designated is a better
word than "classified."
· · Q.· ·Well, do you classify yourself as an expert in
appraisals?
· · A.· ·I think I have as much experience as anyone
when it comes to the appraisal process as it applies to
these type claims, yes, sir.
· · Q.· ·On what do you base that?· When you say "these
type claims," what are you talking about?
· · A.· ·Claims that are in litigation where there is an
appraisal that's been done and in this case damage
claimed that's not a part of the loss.
· · Q.· ·So it's a very specific type of claim that you
are an expert in appraisals.· Is that correct?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Again, to me -- and this is just me -- it's
egoistical for me to say I'm an expert at anything. I
have experience at all forms of appraisals.· If they
designate me as an expert, that's because someone else
considers me an expert.
· · · · · · · I've got experience in all forms of
appraisals.· And that's what I'm trying to say, is that
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And you said, "I don't claim to be except in this
particular area."· I thought that's what you said.
· · A.· ·I don't believe that -· · · · · · · MR. OLD:· Object to form.
· · A.· ·I don't believe that was my intention.
· · Q.· ·(By Mr. Doyle)· So are you -· · A.· ·And again.
· · Q.· ·-- saying now that you are an expert in all
forms of appraisal?
· · · · · · · MR. OLD:· I just ask that you allow the
witness to finish.· You're interrupting him in mid-word,
not just mid-sentence.· I mean, let's let him answer the
question.
· · Q.· ·(By Mr. Doyle)· Mr. -- Mr. Strickland, are you
now saying you're an expert in all forms of appraisal?
· · A.· ·Again, give me your definition of "expert."
· · Q.· ·Can you answer that question "yes" or "no"?
· · A.· ·Again -· · · · · · · MR. OLD:· He's entitled to an explanation.
He asked for an explanation.
· · A.· ·I don't know the definition that you're
applying expert to.· Expert sometimes has different
connotations to different people.
· · Q.· ·(By Mr. Doyle)· Expert in the sense you -expert in the sense that you would present yourself to a
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I think I've got as much experience as anyone.
· · Q.· ·I'm -- I'm trying -· · · · · · · MR. DOYLE:· Objection, nonresponsive.
· · A.· ·Okay, sir.
· · Q.· ·(By Mr. Doyle)· My question was, and based on
the answer you gave a little bit ago, you said, "I am an
expert in a specific type of an appraisal" and then you
gave me a description.· Do you recall that description?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· Is that -- is that the area in which you
are an expert on appraisals?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·If we just assume that I am expert at
appraisal, that's not the only area, then.
· · Q.· ·(By Mr. Doyle)· So you're now saying you are an
expert in all forms of appraisal.
· · A.· ·Again, I don't classify myself as an expert to
anybody.· I understand the appraisal process as applies
to insurance regardless if it's a residential claim
that's not complicated or if it's a complex claim like
this.· I understood your question maybe to be more
specific than that.
· · Q.· ·No, sir.
· · · · · · · My question only had to do with what I was
asking you, which is:· Are you an expert in appraisal?
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district court of Texas as being an expert in the field
of appraisals.
· · A.· ·Yes, sir.
· · Q.· ·You are.
· · A.· ·I would present myself that way, yes, sir.
· · Q.· ·Okay.· Is there anything particularly unique
about appraisals with the claims that are in litigation
and involve the damage not part of loss, the one that
you described?· You said, "This very distinctive-type
appraisal I'm an expert in."· Is there -- what's your
experience in those?
· · A.· ·Do you have a copy of the policy so I can look
at the appraisal clause?
· · Q.· ·Just tell me, what is your experience with
regard to those?
· · A.· ·When you say "experience," what's my experience
that -- what transpired in these files or what's my
experience as far as how it should have been conducted?
· · Q.· ·Well, you're talking to a jury here now.
· · A.· ·I understand.
· · Q.· ·You understand that.· You are very well aware
of how this works.
· · A.· ·Well, I also understand I need to understand
the question you want the answer to.
· · Q.· ·Good.· That's fine.
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· · A.· ·I'll give you the answer, to the best of my
ability, but I need to understand the question.
· · Q.· ·Well, my question simply goes back to your
earlier answer.· You said "I'm an expert," and you gave
us a description of a specific type of claim.
· · A.· ·All right, sir.
· · Q.· ·Do you recall that answer, sir?
· · A.· ·I do.
· · Q.· ·That's your answer.· Right?
· · A.· ·Yes, sir, it is.
· · Q.· ·Not mine.· Not my question, your answer.· Okay?
· · · · · · · And my question now is:· On what do you
base your expertise in that specific type of claim?
· · A.· ·What do I base my expertise on that claim?
· · Q.· ·On that claim.
· · A.· ·Would you just prefer I tell you what I see
that's unique about these claims?
· · Q.· ·No, sir.· I'd like to know what your experience
is with those -- that specific type of claim.
· · A.· ·My experience with these claims is that they
are not -- and this claim in particular and the ones
that we tried thus far, they are not fair and equitable
representations of the damage attributable to Hurricane
Ike.· That's it in a nutshell.
· · Q.· ·Okay.· And we're talking about the -- the five
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· · A.· ·Those are the three municipalities that we've
had the same problems with appraisals on, yes, sir.
· · Q.· ·And it makes you an expert in that particular
type of appraisal.
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·It makes me an expert with these appraisals,
yes, sir, these type appraisals.
· · Q.· ·(By Mr. Doyle)· Okay.· And now when the
appraisal was invoked in this -- you got involved in -in June of '13 with these -- was it June of '13?
· · A.· ·No, sir, it was the latter part of '13,
September or October.
· · Q.· ·September or October.
· · · · · · · And when you got involved, the appraisal
was already in -- in process.· Correct?
· · A.· ·It had been invoked.· I don't believe a lot of
work had been done at that point in time.
· · Q.· ·Okay.
· · A.· ·But, yes, it was -- it was -- it was in
process, I guess, yes.
· · Q.· ·So did you follow the process through -· · A.· ·I followed -· · Q.· ·-- as the senior examiner?
· · A.· ·I followed the process as it -- as it went
through, yes, sir.
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or six claims that you say that you referenced in
Exhibit No. -- Exhibit No. 5 in Paragraph 10, a handful
of cases involving governmental entities.· Right?
· · A.· ·No, sir, I don't have any awards on those other
claims that are still hanging out here.· The ones I'm
basing it on are on this claim, this appraisal, and the
ones that we have gone through litigation on or settled
on the other claims.
· · Q.· ·Okay.· Which claims are those?
· · A.· ·Well, it would have been the League City,
DISD., the City of Galveston, Brownsville Independent
School District, and I believe -· · · · · · · MR. OLD:· There's no appraisal there, I
don't think.
· · · · · · · THE WITNESS:· No, I'm sorry.· There wasn't
an appraisal, you're right.· You're right.· It's just
straight litigation.
· · A.· ·So the ones I'm speaking of are basically
League City and DISD.· I think you -· · · · · · · MR. OLD:· And City of Galveston, you said.
· · A.· ·And City of Galveston, yes, sir.
· · Q.· ·(By Mr. Doyle)· He helps you with your
affidavit, and he helps you with your testimony.
· · · · · · · City of Galveston, DISD and League City,
are those the three?
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· · Q.· ·And you were the person that would have been
responsible for overseeing the process from TWIA's side.
Is that correct?
· · A.· ·Once the appraisal was invoked, TWIA pretty
well backs off.· We try not to involve ourself in the
appraisal process unless there is a request from the
appraiser for information or something of that nature,
but we're not going to tell the appraiser how to do his
job, but we may inquire from time to time what's the
status.
· · Q.· ·You're not going to tell him -- why are you not
going to get involved?
· · A.· ·Well, once you invoke appraisal and you
designate your appraiser and they designate their -their appraiser, it's the responsibility of those
appraisers to determine what the dispute is and work
through it.
· · · · · · · There's no way TWIA could have gotten
involved in that because we didn't know what the dispute
was.· All right?· Anything beyond that, I think, would
have been interference.· Had we told the appraiser how
to conduct his appraisal, for instance, that would have
been interference.· Once we designate him, we pretty
well turn the appraisal over to him to handle.
· · Q.· ·So you didn't have any contact with the person
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that you selected as the appraiser.
· · A.· ·I had no contact with the appraiser whatsoever.
· · Q.· ·With the appraiser.
· · A.· ·I have no contact with our appraiser
whatsoever.
· · Q.· ·Okay.· Who had contact with your appraiser?
· · A.· ·Since it was in litigation, it would have gone
through Mr. Old or one of the attorneys, any -- any
necessary contact there.
· · Q.· ·And did Mr. Old have contact with the
appraiser?
· · A.· ·I can't speak for Mr. Old.
· · Q.· ·Well, you were talking to Mr. Old through this
process, were you not?
· · A.· ·Yes, sir.
· · Q.· ·Did you -- did he indicate to you that he was
having contact with the appraiser from time to time?
· · · · · · · MR. OLD:· Wait.· Again, you know, I don't
want -- I want to get to the edge here, giving you
status -- whether we gave you status updates is fine,
but advice on how to proceed or anything like that,
leave that out of your answer.
· · A.· ·Those status updates were all that I require
we -- all that I recall that we got from Mr. Old.
· · Q.· ·(By Mr. Doyle)· The ones he just told you

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 112
and if you needed to provide more, you were -- you're at
TWIA, you were the source of the information and you
would get that to Mr. Old so that he could get it to
your appraiser.· Is that correct?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Yes, sir.
· · Q.· ·(By Mr. Doyle)· Okay.· And your appraiser was
whom?
· · A.· ·J.S. Held Company.
· · Q.· ·Okay.· Did you have any role in picking J.S.
Held & Company?
· · A.· ·I did not.
· · Q.· ·You didn't know they were being picked?
· · A.· ·Well, keep in mind, when I got the file, they
were already selected.
· · Q.· ·Okay.
· · A.· ·I had no knowledge of this file before that.
· · Q.· ·And did you know any of the people at J.S.
Held?
· · A.· ·I did not.
· · Q.· ·Did you have any contact with anybody at J.S.
Held during the appraisal process?
· · A.· ·I have spoken to them during some of the
appraisal processes.· I don't believe I spoke to anyone
about this claim.
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about.
· · A.· ·Well, I told you a minute ago we got status
updates.· We inquired about the status.· I think I said
that in a previous answer just a couple minutes ago.
· · Q.· ·But would it be appropriate -- so -- so your
lawyer was getting some contact from the appraiser, had
some contact with the appraiser, as far as you knew.
· · A.· ·To -- to my understanding, yes.
· · Q.· ·Okay.· And so you would have a status update.
You would know, you know, what they were submitting in
terms of materials; and -- and if they had all the data
that they needed, you could provide it to Mr. Old if he
didn't.
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Correct?
· · · · · · · MR. OLD:· The content -- go ahead.· I'm
going to let -- that's not advice.
· · A.· ·The -- the appraisers were provided with the
information that -- that we felt they needed to do their
job.· The claim file was the first thing.· All right?
· · · · · · · I'm sorry.· I lost the thread there.
You're -· · Q.· ·I was saying you would sure -- by your status,
you were maintaining some understanding of what the
materials were that were being provided to the appraiser
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· · Q.· ·Who did you talk to during the process?
· · A.· ·This process?· I haven't talked to -- oh, as
far as the appraisers go?· I've not spoken to anyone in
this appraisal -- in this appraisal process for the City
of Dickinson.
· · Q.· ·I understand, but you said you had spoken to
anybody at J.S. Held during the time of this appraisal.
Who was it that -· · · · · · · MR. OLD:· Object to form.
· · A.· ·Well, keep in mind this appraisal went over
three years.· We had other appraisals going on.· There
was information that they needed that I needed to
clarify.
· · · · · · · I spoke to someone in a different claim,
different case, different matter, and to determine what
information it was that he wanted, he was looking for,
and I provided information.· That was the extent of it.
· · Q.· ·(By Mr. Doyle)· That was a different appraisal.
Is that right?
· · A.· ·That's a different appraisal, yes, sir.
· · Q.· ·And so they were your appraisal -- your
appraiser and -- and more than one appraiser at that
time.
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And it was in the other one that you had
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contact with them.
· · A.· ·One of the other ones, yes, sir.
· · Q.· ·Do you know which one that was?
· · A.· ·I don't recall.· It could have been Galveston.
It could have been any -- any of those three.
· · Q.· ·And -- and what was the material that they
needed?
· · A.· ·It had to do with information that we had
received that would -- that he thought -- that he knew
we had received.· There was a discussion with whoever
that he thought would have had an impact on -- on the
appraisal process.
· · · · · · · I don't recall exactly what information
that was.· I don't recall if it was receipts or
estimates or something like that that we had received
after the claim file was sent to him.
· · Q.· ·So do you know who the appraiser was in that
particular instance?
· · A.· ·That fellow was Jeremy Fielder.
· · Q.· ·And he was the same person that was doing the
appraisal in this instance.· Right?
· · A.· ·Well, J.S. Held is the appraiser company.· They
have a lot of people doing work in these, and he was
involved in this one.· I think there were other people
involved as well.
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you're looking for?"
· · Q.· ·But, otherwise, you would not want TWIA to
influence in any way the appraisal process.· You want to
stay away from it.
· · A.· ·I don't want TWIA to -- to interfere in the
appraisal process, no.
· · Q.· ·Not -- not your senior examiner, not your
adjuster other than the -- or not your lawyer, frankly.
Is that right?
· · A.· ·We don't want any interference with the
appraisal process.· We like it to be a clean process
where the appraiser identified the dispute and come to
resolution themselves or submit their differences to an
umpire and come up with a clean award.· That's our goal
without any influence from us.
· · Q.· ·Uh-huh.
· · · · · · · And, now, how many appraisals had you been
a member of?
· · A.· ·In what time frame?
· · Q.· ·In the time you were at TWIA where you were an
appraiser -· · A.· ·Well, I wasn't -· · Q.· ·-- you were one of the appraisers.
· · A.· ·I don't believe I've -- let me back up.
· · · · · · · I have never served as an appraiser while
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· · Q.· ·But wasn't he the first name?
· · A.· ·I don't know.
· · Q.· ·You've seen e-mails.· Wasn't Fielder the person
that was the primary connection with Mr. Domain on the
other side?
· · A.· ·Yes, sir, it's my understanding he might have
been the person that was running the -- the direction of
the appraisal.
· · Q.· ·At Dickinson?
· · A.· ·Or for Dickinson.
· · Q.· ·For Dickinson, yes.
· · A.· ·Yes, sir.
· · Q.· ·And -- and the other appraiser -- appraisal in
which you had contact with him at that time was for
Galveston or League City or DISD?
· · A.· ·One of the other three that -- that -- that
preceded this.
· · Q.· ·Okay.· And did you call him or did he come by
and pick up the material or did you take it over to him?
· · A.· ·You know, I recall e-mailing it to him. I
think the inquiry must -- might have come to me
through -- I think he might have asked Mr. Old, you
know, about the information or something.· And then I
spoke with him to find out what it was.· And I believe I
initiated the call to say, "Exactly what is it that
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I was an employee of TWIA on a TWIA claim.
· · Q.· ·Okay.· Prior to TWIA, how many times have you
been an appraiser?
· · A.· ·I can't answer that.· It's numerous.
· · Q.· ·What would "numerous" be?· Ten?
· · A.· ·More, more than ten.
· · Q.· ·Fifteen?
· · A.· ·Again, I don't know.· I can't answer it.· This
goes back 30 years.
· · Q.· ·Okay.· I mean, but there should be some finite
number.· Is it -- is it more than 15?
· · A.· ·There is -- there is a finite number.· There's
not a finite number I can put my finger on.· Yes, sir,
it would be more than 15.
· · Q.· ·Okay.· And were they all -- were they storm
claims?
· · A.· ·No, sir.
· · Q.· ·What kind of claims did they involve?
· · A.· ·Everything from kitchen fires, to restaurant
fires, to storm claims, to hail claims.· I served as an
appraiser on all that.
· · Q.· ·Okay.· And so would it be 20?
· · A.· ·Again, I can't tell you.
· · Q.· ·More than 20?
· · A.· ·I can't tell you.· I don't know.
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· · Q.· ·Okay.· How many in which there was -- that
involved storm claims?
· · A.· ·Probably 50 percent of them, I'm guessing.
· · Q.· ·Fifty percent of the unknown number?
· · A.· ·About 50 percent of the work is what I classify
as being storm claims.· The other 50 would be other -other perils.· Keep in mind I'm working from memory
here.· It goes -- it goes back a long way.
· · Q.· ·Now, does Mr. Old work for you?
· · A.· ·No, sir.
· · Q.· ·Who does he work for?
· · A.· ·He's employed by TWIA to -- in these -- in
these.
· · Q.· ·And you're the senior examiner on these cases.
Correct?
· · A.· ·I am.
· · Q.· ·And so you manage those cases for TWIA.
Correct?
· · A.· ·Yes, sir.
· · Q.· ·And he's the lawyer for TWIA on those cases.
Correct?
· · A.· ·One of them.
· · Q.· ·Mr. McKinney and Mr. Taylor.· Who else?
· · A.· ·It would probably be best if I just named you
the firms.· Would that help you?· Old & Associates, Jay
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· · A.· ·Yes, sir.
· · Q.· ·And who was advising Mr. Old as to what was
expected of the appraiser in terms of what they were
doing?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I don't think we advised Mr. Old about what we
expected anything to do.· The appraisal process is
pretty clear.
· · Q.· ·(By Mr. Doyle)· There shouldn't be any
connection between Mr. Old and the appraisal process?
· · A.· ·Well, Mr. Old was -- was -- if you want to look
at it this way, our conduit, conduit, you know, for -for working with the appraisers; but there was no
direction given.
· · Q.· ·He would provide them with information and
assistance?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·If they required it.
· · Q.· ·(By Mr. Doyle)· And did -- at any time after
the appraisal was invoked -- and -- and -- and let's be
clear that Mr. -- Mr. Jefferson invoked the appraisal.
Right?
· · A.· ·I believe that's what you said earlier, yes,
sir.· I didn't recall exactly which -· · Q.· ·Why don't we get that out here --
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Old & Associates, Litchfield Cavo, which is Mr. -- the
attorneys there, MAPA, McCleod -· · · · · · · MR. OLD:· McCleod, Alexander, if you
don't mind me giving him that answer.
· · A.· ·No, I can't pronounce -- and I believe those
are the three firms that are involved in -- would be
involved in these claims.
· · Q.· ·(By Mr. Doyle)· Okay.· And who -- who instructs
them as to how to handle the claim from TWIA?
· · A.· ·Well, the -· · · · · · · MR. OLD:· Instructs the lawyers?
· · · · · · · MR. DOYLE:· Yes.
· · · · · · · MR. OLD:· As to how to handle a claim?
· · · · · · · MR. DOYLE:· How to handle the appraisal.
· · · · · · · MR. OLD:· Object.
· · A.· ·I don't understand your question, I don't
think.
· · · · · · · MR. OLD:· Yeah.
· · Q.· ·(By Mr. Doyle)· Well, Mr. -- Mr. Old was the
one in touch with -- with the appraiser.· Correct?
· · A.· ·Uh-huh.
· · Q.· ·Is that a yes?
· · A.· ·Yes.
· · Q.· ·Okay.· And you stayed in touch with him about
that.· You got status reports.· Correct?
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· · A.· ·Okay.
· · Q.· ·-- if we can.
· · · · · · · MR. DOYLE:· That's No. 5.
· · Q.· ·(By Mr. Doyle)· I'll give it to you.
· · A.· ·Thank you.
· · · · · · · MR. OLD:· Actually, it would have to be
six.
· · · · · · · MR. DOYLE:· I'm sorry.· I'm telling him a
different number.
· · · · · · · MR. OLD:· Oh, I'm sorry.· You weren't
talking to the witness.· Okay.
· · Q.· ·(By Mr. Doyle)· This is -- this is it
(indicating).
· · A.· ·All right, sir.
· · Q.· ·Okay?
· · · · · · · And that's the -- you say "to benefits for
damages which were alleged to have occurred as a result
of Hurricane Ike on September 13, 2008."· Correct?
· · A.· ·Yes, sir.
· · Q.· ·And then this -- on the back page, "official
demand for appraisal."· Do you see that?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· So at that time, did Mr. Jefferson ask
what was subject to the appraisal?
· · A.· ·I had no -- I had no contact with
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Mr. Jefferson.· This is well before my involvement with
the file.
· · · · · · · MR. OLD:· He's not asking you about
attorney-client communications, I don't think.
· · A.· ·He's -- his letter says that it appears that
there's a dispute about the value -- cash value of the
loss, and -- and that's all the information I have as
far as what the appraisal should have been about.
· · Q.· ·(By Mr. Doyle)· Well, you saw them, they filed
a notice of claim at the very outset, did they not?
· · A.· ·Are you talking about when the claim was
initially filed?
· · Q.· ·Yes, sir, yes, sir.
· · A.· ·Yes, sir, they filed a first notice of loss.
· · Q.· ·And they described several buildings.· Correct?
· · A.· ·Four.
· · Q.· ·Yes?
· · · · · · · And -- and they took pictures of a lot of
buildings and sites in -- in Dickinson, did they not?
· · A.· ·I think the adjuster documented everything they
showed him, yes, sir.
· · Q.· ·And so you didn't have any idea what they were
talking about?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·We had no idea what their dispute was about in
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· · · · · · · MR. OLD:· Okay.
· · A.· ·From the time they signed proof of loss until
the lawsuit was filed, we never had any indication at
all there was any dissatisfaction on their part.
· · Q.· ·(By Mr. Doyle)· No idea at all of any
dissatisfaction on their part.· Okay.· That's fine.
· · · · · · · And you are the person that spent the last
year-and-a-half and the sole undertaking of your job was
to look at what the claims were in this case and the
other related cases.· Correct?· The five other cases.
Correct?
· · A.· ·Along with other things now.
· · Q.· ·What other things now?
· · A.· ·Well, initially I handled these claims. I
handle some notices of intent to sue now and just
monitored some files, and that's -- that's about it.
· · Q.· ·This is the primary work you've been doing for
the last two years.· Correct?
· · A.· ·It is.
· · Q.· ·Is that fair?
· · A.· ·It is.
· · Q.· ·And would you say this is the primary work that
Mr. Old's firm has been doing as far as TWIA work for
the last two years?
· · A.· ·Mr. Old handled -- Mr. Old handles a lot of
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the value of the loss.· They didn't come to us and say,
"We disagree with this.· You didn't pay us enough money
for this."· We got a lawsuit a number of years after we
settled the claim.· We had no idea what their dispute
was, no, sir.
· · Q.· ·And -- and so at the time this thing -- at the
time that this letter was filed on January 23, 2013, you
had no idea what they were complaining about.
· · A.· ·No, sir, not specifically.
· · Q.· ·Wait a second.· Not -· · · · · · · Did you have any idea or no idea
specifically?
· · A.· ·We had no idea whatsoever of the problem they
had or the disagreement they had with the value of
the -- of the loss.
· · Q.· ·Did you think that they had no belief that
there was a problem?
· · · · · · · Let me restate the question.
· · · · · · · Is it your testimony that TWIA had no idea
that Dickinson was unhappy with the -- the payment
proposal that y'all made to them?
· · · · · · · MR. OLD:· Object to form.
· · · · · · · Are you talking about the claim settlement
payment made in '09?
· · · · · · · MR. DOYLE:· Yes.
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matters.· He handles a number of matters for TWIA.· This
is not the only one he handles.· I don't know what his
percentage -- I don't know what percentage we constitute
his workload.
· · Q.· ·You said you didn't know what he got paid?
· · A.· ·I didn't say that.
· · Q.· ·Do you know what he -- do you know what he -his firm has been paid in the last two years?
· · A.· ·I don't.
· · Q.· ·Would you be surprised if it was millions of
dollars?
· · A.· ·I wouldn't be surprised, no, sir.
· · Q.· ·And same thing with Mr. Litchfield and
Mr. McKinney?
· · · · · · · MR. OLD:· You mean -- you mean Litchfield
Cavo or Mr. McKinney?· There's no Mr. Litchfield, that I
know of.
· · · · · · · MR. DOYLE:· Litchfield Cavo.
· · · · · · · MR. OLD:· There you go.
· · Q.· ·(By Mr. Doyle)· Jay Old in 2015, would you be
surprised that he was paid a million four seventy-three
two ninety-three?
· · A.· ·No, sir.
· · Q.· ·J.S. Held, $603,000, would that surprise you?
· · A.· ·Now, you're -- you're speaking of -- of the
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entire payments we made to those people for a number of
claims.
· · Q.· ·Litchfield Cavo, $960,000 -· · · · · · · MR. DOYLE:· Object to form.
· · Q.· ·(By Mr. Doyle)· -- does that surprise you?
· · A.· ·No, sir.· Again, you're talking about their
total amount that we paid them across a number of
claims, and they handle a lot of work.
· · Q.· ·Do you know how much work they are handling
right now?
· · A.· ·I have no idea.
· · Q.· ·In terms of TWIA claims, these are the last of
the -- of the major claims, aren't they?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·You mean as far as Hurricane Ike claims?
· · Q.· ·(By Mr. Doyle)· Yes, sir.
· · A.· ·Yes, sir, they are the last major Hurricane Ike
claims.
· · Q.· ·And the rest of the claims aren't really
particularly significant, are they?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Well, we -- we've always got significant claims
going on.
· · Q.· ·(By Mr. Doyle)· I'm talking about Hurricane Ike
claims.
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because:· What does a problem mean?· Help me in trying
to guide myself.
· · Q.· ·(By Mr. Doyle)· Well, did you at any time learn
during the appraisal process that there was a problem?
· · · · · · · MR. OLD:· Objection, form.
· · · · · · · Are you talking about when Judge Chris
invited everybody, including the appraisers, to show up
for court on Friday afternoon?· Or are you talking about
some other kind of problem?· Because I need to know,
because you don't know that, but I do, because your
other counsel went through that process.
· · · · · · · MR. DOYLE:· Would you please quit telling
the witness answers?
· · · · · · · MR. OLD:· The attorney-client
communications -· · · · · · · MR. DOYLE:· Please, Jay, I know you're
troubled.
· · · · · · · MR. OLD:· I'm not.· I'm not in trouble.
· · · · · · · MR. DOYLE:· But just object, just object.
Okay?
· · · · · · · MR. OLD:· No.· Look, James, I -- I need to
know -· · Q.· ·(By Mr. Doyle)· Mr. Strickland, I'd like to ask
questions and let's -· · · · · · · MR. OLD:· Sir, I'm sorry.· I am asking you
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· · A.· ·These are -- these are the remaining
significant Hurricane Ike claims.· Their work doesn't
just involve Hurricane Ike.
· · Q.· ·And fourteen million eight forty-six to
Litchfield Cavo, eight seventy-seven seven eighty-two to
McCleod Alexander, and two million oh sixty-nine oh
forty-one to Jay Old in '15 -- in '14.
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Are you surprised by that -· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· -- number?
· · A.· ·No, sir.· As I said, they handle a lot of work
for us across not just this but a bunch of other claims
out there.
· · Q.· ·I understand.
· · · · · · · Now, in terms of the appraisals, prior to
the award being signed off on, did you at any time in
your status conversations with Mr. Old learn that there
was a -- that there was a problem?
· · · · · · · MR. OLD:· Object to form.
· · · · · · · You're not going to answer questions about
communications with the attorneys on attorney-client
communications, period.· So I'm instructing you not to
answer.
· · · · · · · Also, I object to the form of the question
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to help clarify the question because I have to advise
the client -· · Q.· ·(By Mr. Doyle)· Mr. Strickland -· · · · · · · MR. OLD:· -- and know when to instruct him
not to answer a question.
· · Q.· ·(By Mr. Doyle)· Mr. Strickland -· · · · · · · MR. OLD:· So I would like your help and
deference in working through the actual facts that apply
to this case, whether you know them or not, so that I
know when or not when to instruct him not to answer to
preserve the most sacred privilege that exists in our
profession.
· · · · · · · I want him to answer your questions, but I
would like your help in clarifying what you mean by your
terminology so that we can all get a full and complete
record on this case and avoid any questions about
whether we did our jobs here.
· · Q.· ·(By Mr. Doyle)· Mr. Strickland, at any point
between when you got involved with the appraisal process
until the award came, did you come -- did you have any
time in there where you believed there to be a problem
with the appraisal process?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Keep in mind -· · · · · · · MR. OLD:· I'll instruct you, don't answer
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about attorney-client communications.
· · · · · · · THE WITNESS:· Okay.
· · · · · · · MR. OLD:· It's what you believe, is what
he's asking.
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Until the time I saw the award, I wasn't sure
what it included; but during the course of the status
cause, it was my understanding that properties that
weren't a part of the loss were being inspected by the
appraisals and the umpire and that any time property
that's not a part of the loss has a chance of being -being included in an award, it -- it -- it's a problem
to me.
· · Q.· ·(By Mr. Doyle)· Okay.· And did you -- what did
you do about it?
· · A.· ·I think we had a discussion about what should
be included in -- in a loss.
· · Q.· ·With Mr. Field (sic).
· · A.· ·I didn't talk to Mr. Fielder.
· · Q.· ·But with Mr. Old about talking to Mr. Field
about it.
· · A.· ·Mr. Old and I discussed what should be, you
know, what should be included in a loss.
· · Q.· ·But that's in the status conversations
you're -- you're hearing this.
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· · Q.· ·Well, according to your definition of loss in
this case, let's -- let's understand that.· Correct?
· · A.· ·No, sir, it's according to the legal definition
of loss, as far as I understand it.
· · Q.· ·Well, based upon Mr. Expert Witness
(Strickland), that's your opinion; but my question is
that you -- I won't fight with you about it,
Mr. Strickland.
· · A.· ·All right.
· · Q.· ·But based upon what you were hearing, you
thought it was going to be dealing with something that
shouldn't be dealt with.· Correct?
· · · · · · · MR. OLD:· Object to sidebar.
· · A.· ·I didn't know what it was going to include. I
knew inspections were taking place on properties that
weren't part of the loss.
· · Q.· ·(By Mr. Doyle)· How did you know that?
· · A.· ·Just in the course of conversation, what are
they doing, you know, where are they, where are we.
· · Q.· ·To Mr. Old.
· · A.· ·Yes.
· · Q.· ·Okay.· And so what did you suggest as the way
to handle that?
· · A.· ·I don't think I suggested anything to him as
far as what his -- how to proceed.· We were of the same
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· · A.· ·Uh-huh.
· · Q.· ·And you say we need to get the word to the -to our appraiser.
· · · · · · · MR. OLD:· Objection, form.· You're
misstating his testimony, and we're not going to talk
about attorney-client communications.· I'm sorry.
· · Q.· ·(By Mr. Doyle)· Mr. -- did you -- did you have
a conversation with Mr. Old about what should be in the
award?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·The conversation I had with -- the conversation
I had with Mr. Old involved what the appraisal process
should include.
· · Q.· ·(By Mr. Doyle)· Because you were concerned
about what it was about to include.· Correct?
· · A.· ·My goal was to end up with a clean appraisal.
· · Q.· ·I understand.
· · · · · · · And the only reason you would have that
conversation about what's to be included is concern over
more should be included.· Correct?
· · A.· ·During the course of the status conversations,
it became apparent that we were inspecting buildings,
properties, items, that weren't a part of the loss.
· · Q.· ·According to you, according to your view.
· · A.· ·No, sir, according to the definition of loss.
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mind, I believe, at that point in time as to what
constituted a loss as it pertains to the appraisal
process here.· I left it to him on how -- how to go from
there.
· · Q.· ·So did you think it appropriate that somebody
object to the process going forward with that?
· · A.· ·Clarify your question, please.· I don't
understand what you mean when you say somebody objected
to the process.· That's -· · Q.· ·Well, did -- did -- was there any thought that
some objection would be done to the process if it was
out of whack?
· · · · · · · MR. OLD:· See there, we have to object
again.· Communications and strategy decisions between
attorney and client and work product communications are
privileged.
· · · · · · · You're instructed not to answer as to
attorney-client communications and work product.
· · Q.· ·(By Mr. Doyle)· Did you have any ideas about
how it should be handled at that point?
· · A.· ·From my personal experience?
· · Q.· ·Based on an expert on appraisals.
· · A.· ·I knew how the appraisal should proceed, yes,
sir.
· · Q.· ·And did you have an idea about what you should
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do about this appraisal as an expert?· As the expert
being presented by Mr. Old now, did you have an opinion
as to how you should handle this problem of the
appraisal going off track?· Is that what you thought?
· · A.· ·Yes, sir.
· · · · · · · I don't think I had an opinion on how you
proceed when you see something going off track when you
feel like you shouldn't interfere with the appraisal
process.· I didn't advise anybody on how to proceed.
· · · · · · · My discussion was, "These are the
properties.· These are the items that are included in
the loss.· It's my understanding we're out here doing
something else.· Okay?· If that's included in this
award, we're not going to have a valid award."
· · · · · · · That was pretty much the extent of my
conversation based on the status calls that Mr. Old and
I had.
· · Q.· ·So -- so what was -- what Dickinson School
District was doing this whole time in going through the
investment of time and the appraiser and the process and
the delay of getting paid what they thought they should
have been paid, at the end of the day, after all that
and at that expense, you were going to say, "Kings X, we
don't owe it."
· · · · · · · MR. OLD:· Objection, form.
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· · Q.· ·(By Mr. Doyle)· You're the expert in appraisal,
and you had some understanding that this appraiser was
going off track.· We've understood -- we've gathered
that.· Correct?
· · A.· ·Uh-huh.
· · Q.· ·We are at that point.· Correct?
· · A.· ·I had an indication they were inspecting
properties that weren't part of the loss.
· · Q.· ·And we talked earlier about -- I even used that
term, that it was "off track," and you said yes.· Do you
recall that?
· · A.· ·Uh-huh.
· · Q.· ·Do you recall that?
· · A.· ·Yes.
· · Q.· ·Okay.
· · A.· ·I recall the conversation, yes, sir.
· · Q.· ·Okay.· And you were having conversation with
Mr. Old during that period of time and status
conferences.· Did you as an expert in appraisals give
him any suggestion as to how you thought it should be
handled?
· · · · · · · MR. OLD:· Stop.· He was my client.
· · · · · · · MR. DOYLE:· He's your expert.
· · · · · · · MR. OLD:· He can give expert testimony at
trial on behalf of Texas Windstorm.· You're welcome to
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· · A.· ·That's not what we're saying at all, and
here -- let me -- let me back up.
· · Q.· ·(By Mr. Doyle)· Well, let me ask you this:
· · · · · · · MR. OLD:· Let him finish his question -his answer, sir.· You are interrupting him.· Please let
him finish.
· · · · · · · MR. DOYLE:· I'm -- I'm -- the only thing
I'm interpreting here is, "Let me explain this."
· · · · · · · MR. OLD:· He doesn't have -- you don't
have the rules.· Look, you've been talking about me
doing speaking objections.· The rules say you can object
as nonresponsive.· They don't say you can stop him when
you want to stop him.
· · · · · · · MR. DOYLE:· Well, I can ask him not to
keep talking if it's not -- it has nothing to do with
the question.
· · · · · · · MR. OLD:· You can't interrupt the
question.
· · · · · · · MR. DOYLE:· He'll be on your time.
· · Q.· ·(By Mr. Doyle)· But, Mr. Strickland -· · · · · · · MR. OLD:· Baloney.
· · Q.· ·(By Mr. Doyle)· -- did you suggest any
alternative to Mr. Old to this process?
· · · · · · · MR. OLD:· Wait, stop.· There will be no
attorney-client communication discussion.
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ask him about that.· You are not entitled to ask him
about communications made in the course of
representation of Texas Windstorm between his -- the
lawyer and the client, so quit misleading him with your
question.
· · Q.· ·(By Mr. Doyle)· Do you refuse to answer that
question?
· · A.· ·I will take the advice of my attorney, yes,
sir.
· · Q.· ·Okay.· Now, in the other case that Mr. Field
was involved in, there needed to be some information.
You had talked to Field, the one that you said -· · · · · · · MR. OLD:· Fielder.
· · Q.· ·(By Mr. Doyle)· -- the one involving either
Galveston -- or -- or let me see where my notes are.
Galveston or League City.· You said you talked to him in
another one, there was an appraisal going on, and you
gave your appraiser some information to help him with
the appraisal.· Right?
· · A.· ·The information he requested, yes, sir.
· · Q.· ·But -- but you found out what he needed by him
telling you what he needed.· Right?
· · A.· ·Yes, sir, I called and said, "Specifically what
is it that you think we have that you need?"· He told
me, and I provided it for him.
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· · Q.· ·All right.· And so you heard from Mr. Old that
Mr. Field in this other process -- do you know whether
it was League City or DISD or whether it was Galveston?
· · A.· ·It wouldn't have been League City because they
didn't handle that.· It would have been one of the other
two, and I told you earlier I don't recall which one of
those it was.
· · Q.· ·Okay.· But you didn't have any discomfort in
telling Mr. Field, "Here's the stuff and this is what we
have"?
· · A.· ·I didn't have any discomfort in providing him
the information he requested that he thought would help
him in his appraisal process.
· · Q.· ·Right.
· · · · · · · To deal with the problems that he had in
his process.· Correct?
· · A.· ·Well -· · Q.· ·Yes or no?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·You're -- you're injecting words that I don't
think ought to be in there· I don't think he had a
problem.
· · Q.· ·(By Mr. Doyle)· You don't want them in there.
· · A.· ·No, sir, I don't think they should be in there.
I'm not sure he had a problem.· I know he was trying to
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was.
· · Q.· ·(By Mr. Doyle)· Well, you got the status calls
and he told you that it was going off track.· How did he
get that information?
· · · · · · · MR. OLD:· I didn't say that.· You are
putting words in his mouth and mine.· That is a
misrepresentation.
· · · · · · · MR. DOYLE:· You're now putting words in
his mouth.
· · · · · · · MR. OLD:· Objection to the form of the
question.
· · Q.· ·(By Mr. Doyle)· Mr. Strickland, did you say
that to me?
· · A.· ·Your question was what his conversation was
with Mr. Fielder.· I don't know what the question was.
· · Q.· ·No, my question was is it -- we already
established, unless you want to change your testimony,
that you had learned from Mr. Old that the immediate -the appraisal that was going on was taking into
consideration properties that were not properly subject
to the appraisal.· Correct?
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· We've gone through this ad
nauseam.
· · A.· ·Yeah, that was my impression, yes, sir.
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come up with a fair assessment of the damages.· Now, to
me, that's not a problem.· That's just his job.
· · Q.· ·Right.
· · · · · · · And so -- and to help him do his job to
come up with a fair assessment, and you learn that he
needed some information that you had that would help him
argue or develop that fair assessment, you said, "I've
got it.· Here's what it is."· Right?
· · A.· ·I asked him what he needed specifically.· He
told me.· I provided it.· That was it.
· · Q.· ·And you said, "I've got that."· He said, "This
is what I need."
· · A.· ·I don't remember exact words, but I said, "I'll
get it to you" or something -· · Q.· ·Right.
· · A.· ·-- to that effect, yes, sir.
· · Q.· ·And -- and so you had a discussion with him
about what his needs were, and you told him you would
provide it.· Right?
· · A.· ·At his request, yes, sir.
· · Q.· ·Okay.· Now, clearly Mr. Old was talking to
Mr. Field about what was going off track in the
Dickinson matter.· Right?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·I don't have any idea what their discussion
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· · Q.· ·Yes, sir.
· · · · · · · From talking to Mr. Old.
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· Correct?
· · A.· ·Yes.
· · Q.· ·Who was getting it from status conference with
Fields?
· · A.· ·I don't know who he was talking to.
· · Q.· ·Okay.· It's a pretty good guess, wouldn't it?
· · A.· ·I'm not trying to be evasive.· My conversation
with Old was, "What is the status of the appraisal?" I
don't know who he speaks with with J.S. Held.· There's
several people out there.· It might have been Fielder,
who was the lead man.· It might have been Mr. Held, John
Held.· I don't know.
· · Q.· ·But somebody involved in the appraisal process.
Correct?
· · A.· ·He had a conversation with someone in order for
us to have that status.
· · Q.· ·Yeah.
· · A.· ·"Where are we in this process," yes, sir.
· · Q.· ·And -- and so how to deal with that problem is
what we're trying to deal with right now.
· · A.· ·Okay.
· · Q.· ·You and I.· Correct?· That's where I am.
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· · A.· ·Okay.
· · Q.· ·And so did you at that time say, "Well, what
about using the Nelson report?"
· · A.· ·Once identified -· · Q.· ·Can you answer that question?
· · · · · · · MR. OLD:· Wait, wait, wait.· Let me -- I'm
going -- let me step back a minute.· Okay?
· · Q.· ·(By Mr. Doyle)· Mr. -- Mr. Strickland -· · · · · · · MR. OLD:· Wait.
· · Q.· ·(By Mr. Doyle)· Mr. Strickland, did you
consider giving -· · · · · · · MR. OLD:· I'm objecting to the question -· · Q.· ·(By Mr. Doyle)· -- the Nelson report?
· · · · · · · MR. OLD:· -- to the extent it calls for
you to say what your communications with the lawyers
were, it calls for privilege; and I'm instructing you
not to answer to any privileged conversations with the
lawyers.
· · Q.· ·(By Mr. Doyle)· Mr. -- Mr. -- Mr. Strickland,
you held yourself out to be an expert in appraisals.
Correct?
· · A.· ·I was designated that, yes, sir.
· · Q.· ·And you hold yourself out to be an expert in
it.
· · A.· ·All right.
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· · A.· ·-- a copy of any of the Nelson's report. I
don't know when we got that.
· · · · · · · MR. DOYLE:· What's the next number,
please?· Six.
· · · · · · · MR. HENDERSON:· Seven.
· · · · · · · MR. DOYLE:· Seven.
· · · · · · · (Exhibit 7 marked.)
· · Q.· ·(By Mr. Doyle)· Here's the Nelson report.
· · A.· ·All right, sir.
· · Q.· ·And -· · · · · · · MR. OLD:· One of them.
· · Q.· ·(By Mr. Doyle)· Well, isn't that the Nelson
report?
· · · · · · · MR. OLD:· It's one of them.· It misstates
the evidence.
· · A.· ·Let me look at the date.
· · · · · · · This is the preliminary report, yes, sir.
· · Q.· ·Okay.· That's a preliminary Nelson report, and
you had this, did you not?
· · A.· ·I don't recall when we had this.
· · Q.· ·Well, what do you mean?
· · A.· ·I'm assuming that we probably did if it was
provided at that point in time.· I can't sit here and
say the date we got this.
· · Q.· ·Well, you were -- you were the lead person for

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 143
· · Q.· ·Correct?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And I'm talking about, you don't have -as an expert, I'm entitled to -- and you say it's based
on all of your experience particularly with these types
of cases.· This is one of the cases that gives you the
ability to hold yourself out as having that title.
Right?
· · A.· ·I'll go with that.
· · Q.· ·Okay.· So what I'm asking you is -- you have
the Nelson report.· Right?
· · A.· ·At that point in time, no.
· · Q.· ·Wait a second.
· · A.· ·I don't believe I did.
· · Q.· ·How could you -· · A.· ·Back up.· What time frame -· · Q.· ·You're telling me -· · A.· ·Stop, stop, stop.· What time frame are you
asking about?
· · Q.· ·Well, the time frame when it's going off track.
· · · · · · · MR. OLD:· Object to the form of the
question, and I do object to the sidebar as well.
· · A.· ·I -- I don't know at what point in time TWIA
received a -· · · · · · · MR. DOYLE:· Give me it.
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TWIA in terms of evaluating the process and being held
out now as the expert on the entire process of -- of
this appraisal.· Right?
· · A.· ·Okay.
· · Q.· ·And you're -- you told me earlier today that
you had gone through all the records and details, you
know all the information that was appropriate to help
people process these claims.· Correct?
· · A.· ·I have looked at this report.· I can't tell you
when I received this report or when I looked at it.
· · Q.· ·Well, I assume that something as important as
this, getting an engineering study, would be sort of
high on your -- on your -- on your scope if you're
running the investigation, wouldn't you?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·It was high on my scope, yes, sir.
· · Q.· ·(By Mr. Doyle)· Okay.
· · A.· ·I had -- keep in mind I'm handling a lot,
several of these things.· We have reports coming in.
I'm not going to tell you I read it the day I got it.
Okay?
· · Q.· ·Well, you're talking about a report that goes
to engineering and goes to, as you say, the most
important part of these problems with these cases.
Right?· Learning about when -- what was storm damage and

U.S. LEGAL SUPPORT
(713) 653-7100

YVer1f

Paul Strickland
June 30, 2016

146 to 149

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 146
what wasn't.· Right?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·We started this conversation about whether I
told Mr. Old or something to furnish the Nelson report
to the engineers.· Right?
· · Q.· ·(By Mr. Doyle)· I'm -- I'm asking you a
question.· I'm -- that's what I'm asking, is did you -is it not true that you've told us before now, today -· · A.· ·Uh-huh.
· · Q.· ·-- that one of the reasons you get these
engineering reports on these six cases that you're
dealing with, the only cases you are really focused on
at the beginning of this time, you know, right there in
October of 2013 -· · A.· ·Okay.
· · Q.· ·-- is -- is because you want to find out what
happened back -- back then and you need the engineering
report to do it.· Right?
· · A.· ·We need the engineering report to establish
cause and origin -· · Q.· ·Okay.
· · A.· ·-- and to see if the damages claim we think are
associated with that, yes, sir.
· · Q.· ·And that's what you say is the reason that you
got it here.
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· · · · · · · Answer the question.
· · A.· ·I'm not sure it's relevant until he sees
basically what's in the award.· I mean, when you see
what's in the award and you've got information to the
contrary, you want to go before -- before it becomes
final and present to the umpire.
· · · · · · · I -- I'm not in a position to direct
his -- Mr. Fielder's activities at that point in time.
I'm not going to interfere with it.
· · Q.· ·So, but you mean you -- the whole idea was to
hold back on this thing until after you get the award?
· · A.· ·Keep in mind I wasn't the one that provided
this to him.
· · · · · · · MR. OLD:· Objection, form.· It's
argumentative.
· · · · · · · You don't have to answer that question.
Just don't answer it.
· · Q.· ·(By Mr. Doyle)· Well, let me -- that is my
question.
· · · · · · · MR. OLD:· You're just arguing with him and
badgering the witness.
· · Q.· ·(By Mr. Doyle)· My question is, is wouldn't you
agree as an expert in the appraisal process that you
need to give to the umpire all the relevant information
as soon as you can, "yes" or "no"?
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· · A.· ·Okay, sir.
· · Q.· ·Isn't that what you put in your affidavit?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· Here it is.
· · · · · · · Don't you think that would be an
appropriate thing for -- for you to give to your -- your
appraiser?
· · A.· ·To the best of my knowledge, the appraiser had
it -· · Q.· ·That's what I thought.
· · A.· ·-- at some point in time, because he submitted
it to the umpire, who didn't consider it.
· · Q.· ·Oh, when did he give it to the umpire?
· · A.· ·I don't recall when he gave it to him.
Sometime during the -- sometime during that -- that
evaluation, the umpire's process.· I'm not sure.
· · Q.· ·Okay.· Let's look -- you would think he would
give it to him sometime where the appraiser -- where -where it's before he comes to an award, wouldn't you?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·I'm not sure, and the reason -· · Q.· ·(By Mr. Doyle)· Whoa, whoa, whoa.
· · · · · · · MR. OLD:· Wait, let him answer.
· · Q.· ·(By Mr. Doyle)· You're not sure?
· · · · · · · MR. OLD:· Let him answer the question.
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· · · · · · · MR. OLD:· Objection, form.
· · A.· ·You need to give the umpire all the relevant
information that's going to help him come up with an
accurate award. yes.
· · Q.· ·(By Mr. Doyle)· As soon as you can.
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·You would like to give it to him as soon as you
can, yes.
· · Q.· ·(By Mr. Doyle)· Okay.· Do you know when he gave
him this report?
· · A.· ·I don't.· I don't recall.
· · Q.· ·But you assume he gave it to him timely enough
for him to assess it.
· · A.· ·Timely enough to me would be before that award
became official or final.
· · Q.· ·Well, timely would be before you go through the
process of developing an award, wouldn't it?· That
wouldn't be better?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·They -- "they" being the panel, the appraisal
panel -- let me -- let answer it, they had discussions,
I'm not sure they didn't discuss this during one of
their discussions.
· · · · · · · The only information I have is maybe when
he -- that I recall seeing is when he officially sent
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this to them and said, "I ask you to consider this." I
don't know if it had been discussed before or not.
· · Q.· ·Mr. -· · · · · · · MR. DOYLE:· Objection, nonresponsive.
· · Q.· ·(By Mr. Doyle)· My question is:· Wouldn't you
agree with me, Mr. Strickland, as an expert in the
appraisal process, that the umpire would be entitled to
receive a document -- you think this document is
important, don't you?
· · A.· ·I do.
· · Q.· ·And very important to this particular appraisal
process.
· · A.· ·Absolutely.
· · Q.· ·As a matter of fact, you've -- you've made
issues about it since the appraisal award has been
signed off on, have you not?
· · A.· ·This, and the other -- and the final report,
yes, sir.
· · Q.· ·And -- and what -- so my question to you is:
In light of that fact, how important this document is,
you would expect your appraiser to get that to the
umpire as soon as he can so that he can assess it and
before he's making his award.· "Yes" or "no"?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·That's not a "yes" or "no" answer.
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· · Q.· ·Can you tell -- and -- and you assume
Mr. Fielder gave it to him in the process.· You said you
thought he had it.
· · A.· ·I believe he gave it to him before the
document -- the award became final.· I don't know at
what point they discussed it.
· · · · · · · (Exhibit 8 marked.)
· · Q.· ·(By Mr. Doyle)· There is Exhibit No. 8 -· · A.· ·All right, sir.
· · Q.· ·-- from Jerome Fielder.
· · A.· ·Uh-huh.
· · · · · · · MR. OLD:· Jeromy Fielder.
· · Q.· ·(By Mr. Doyle)· Jeromy Fielder.
· · · · · · · It's the preliminary causation report from
Nelson Engineering.
· · A.· ·Uh-huh.
· · Q.· ·Do you see the date?
· · A.· ·I do.
· · Q.· ·That's three days after the appraisal award was
signed off on.· Correct?
· · A.· ·No, sir.
· · Q.· ·It wasn't?
· · A.· ·No, sir.· That's after the umpire signed it,
but it didn't become official until it was signed by
Mr. Domangue.
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· · Q.· ·(By Mr. Doyle)· Okay.· Fine.
· · A.· ·What I expect that appraiser to do is make the
umpire aware of this.· Now, they had discussion before
that.· I don't know if it had been discussed or not.
· · · · · · · MR. DOYLE:· Objection, nonresponsive and
strike everything after "I can't answer 'yes' or 'no.'"
· · Q.· ·(By Mr. Doyle)· Is it true, Mr. -Mr. Strickland, that you -- if you were the umpire in
this case, having had all the experiences you have
had -· · A.· ·Yes, sir.
· · Q.· ·-- as an expert in appraisals -· · A.· ·Yes, sir.
· · Q.· ·-- that you would have liked to have had this
information as early as you could get it in making your
assessment of what you should do?
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Would you agree with me on that
or not?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·As an umpire, I'd like to have it as early as
possible as an umpire would consider it when I got it.
· · Q.· ·(By Mr. Doyle)· Well, can you tell me a reason
that Mr. Fielder -- Field -- is it Fielder or Field?
· · A.· ·It's Fielder.
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· · Q.· ·Okay.· So -- so it's after the umpire has gone
to the trouble of developing an award and you've seen
the award and then -· · A.· ·No, sir.
· · Q.· ·-- what did -- what did -- what happened?· Did
you say, "Holy smokes"?
· · A.· ·No, let me stop you.· I hadn't seen the award.
I didn't see the award until after it became official.
· · Q.· ·Okay.· Well, Mr. Old knew what the status was,
didn't he?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·I can't speak to what Mr. Old knew.
· · Q.· ·(By Mr. Doyle)· Well, he was getting the
status, we know that.· Correct?
· · A.· ·Yes.
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· And when the award comes down,
you're telling me he didn't know?
· · A.· ·I don't know what he knew, and I'm assuming he
did know, and for this reason, when -- when the award
came down and we disagreed with the award, which
Mr. Fielder did, he submitted the information that he
felt like ought to be considered.
· · · · · · · And whether it was the first time or third
time he submitted it, I don't know that.· All I know is
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he asked that he consider this information before this
award became final.· The appraisers aren't going to know
what's in that -- in that umpire's award until they see
it.
· · · · · · · MR. DOYLE:· Objection, nonresponsive to
all of that.
· · A.· ·All right, sir.
· · Q.· ·(By Mr. Doyle)· Okay?
· · · · · · · What I'm saying to you is:· As you said
earlier, there is no question, Mr. Strickland, that the
idea that -- because looking at this document -- because
the letter -- let's -- let's just look at a couple
dates, if we can.
· · A.· ·All right, sir.
· · Q.· ·First of all, the appraisal process started on
January 23, 2013.· Sometime after that, Mr. Fielder
became your appraiser.· Correct?· And the process got
started.
· · A.· ·We appointed J.S. Held as the appraiser, yes,
sir.
· · Q.· ·And then they found -- they -- they got to -Mr. Burgess was selected by the judge as the umpire.
Correct?
· · A.· ·Yes, sir.
· · Q.· ·And after that, the appraisal process went on
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· · A.· ·That's not what I recall.
· · Q.· ·Okay.
· · A.· ·I recall it being back in, like, July or
something -· · Q.· ·Okay.
· · A.· ·-- which would be considerably -· · Q.· ·But even further back.· Okay.
· · A.· ·That's my memory of -- of having seen the first
draft that the umpire sent to the appraisers.
· · Q.· ·And, here, let's look at this (indicating).
· · · · · · · This is what year?· This is August of
2015?
· · A.· ·Yes, sir.
· · Q.· ·-- when it was sent?
· · · · · · · And looking at Exhibit No. 7 -- yeah, I've
got it in front.
· · A.· ·Okay.
· · Q.· ·Here, I took it from you.
· · · · · · · Look at the date of this report.· It was
sent to Mr. Old.
· · A.· ·All right, sir.
· · Q.· ·And that was -- what's the date on that?
· · A.· ·It's October 18, '13.
· · Q.· ·Of 2013.
· · A.· ·Yes, sir, that's the date this report was
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for what, a year-and-a-half?
· · A.· ·Well, until I believe October of '15 is when
the award became -· · Q.· ·Right.
· · A.· ·-- came to me as signed off on, yes, sir.
· · Q.· ·And -- and -- and the first time the award
was -- was sent out was -- was three days before this
letter that we just had here, Exhibit No. 8.
· · A.· ·Well, that would have been -· · Q.· ·Does that sound about right?
· · · · · · · MR. OLD:· Object to form.
· · · · · · · MR. DOYLE:· A copy of that.
· · A.· ·Let me say this:· I believe none of these came
us to, none of the preliminary -· · Q.· ·(By Mr. Doyle)· I'm just -- I'm asking a simple
question.
· · A.· ·What is the simple question again?
· · Q.· ·The simple question is:· Did the award -you've seen the -- the award that was ultimately signed
off by -- you've seen the first draft of the award?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·I saw it after Judge Burgess produced his file.
· · Q.· ·(By Mr. Doyle)· Okay.· And so there was a date
on that.· Would you be surprised if that date is -- was
three days before this Exhibit No. 8?
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produced.
· · Q.· ·To Mr. Old.
· · · · · · · And that -- that report is available from
that date all the way until it was finally submitted to
them what, a year-and-a-half later?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·It was -- "it" being this report?
· · Q.· ·Yes, sir.
· · A.· ·Submitted to them being?
· · Q.· ·To the -- to the umpire.
· · A.· ·I don't know when it was reported.· I know he
sent it to him.· I don't know if it was the first time,
second time.· I do know they had discussion.
· · Q.· ·Wait a second.
· · · · · · · MR. OLD:· Wait.
· · Q.· ·(By Mr. Doyle)· "They had discussions," what?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·It was my understanding that the appraisal
met -- the panel met and discussed this.· I know they
had to have some interaction somewhere to come up with
some kind of -- there's some way that Mr. Fielder got
his information to Mr. Burgess.
· · Q.· ·Right.
· · A.· ·Now, whether he told him he had this, I don't
know.· Whether he showed him a copy of this, I have no
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way of knowing.· All we know is that he sent him this.
We know he sent him this before the award became final.
That's -- that's a given.
· · · · · · · Now, whether or not they discussed this
before or not, I have no way of knowing.
· · Q.· ·Look at the letter from Mr. -- here, let me -you look at this letter.· This is Exhibit No. -- did I
give you a number on that?
· · A.· ·It's No. 8.
· · Q.· ·Okay.· He says -- this is from Jeromy Fielder
on August 21, which we all agree is after the award
documents were first shown.
· · A.· ·After the first draft was sent to him, yes,
sir.
· · Q.· ·Sent, yes.
· · · · · · · It says, "With respect to the attached
document -- attached award documents, J.S. Held is not
in agreement with the amounts in support of your
statement that the award accurately represents the
damages caused by the claimed event.
· · · · · · · "To that end, please find the attached
preliminary causation report from Nelson Engineers for
the items listed in the City of Dickinson's claim for
your review and consideration for actual causation."
· · · · · · · Does that sound like he's saying, "Dear
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agree with me, would you not, Mr. Strickland, that it
doesn't anywhere in here suggest that he already had it.
Read it carefully.· Try to figure that one out.
· · A.· ·Okay.
· · Q.· ·Pretty challenging.
· · · · · · · MR. OLD:· Object to sidebar.
· · A.· ·It doesn't suggest that he's seen this, that
they've talked about it or haven't talked about it or
anything having to do with the discussion up to this
point in time.· He's saying, "I disagree.· Please
consider this information."
· · Q.· ·(By Mr. Doyle)· Thank you.
· · · · · · · MR. OLD:· When you're ready, it's time for
lunch.
· · · · · · · MR. DOYLE:· Okay.· Good time.
· · · · · · · THE VIDEOGRAPHER:· Off the record at
12:19 p.m.
· · · · · · · (Recess from 12:19 p.m. to 1:21 p.m.)
· · · · · · · THE VIDEOGRAPHER:· We're on the record at
1:21 p.m.
· · Q.· ·(By Mr. Doyle)· Do you know Judge Burgess?
· · A.· ·I've never met him, no, sir.
· · Q.· ·Okay.· Have you investigated his past, his
professional credentials, for example?
· · A.· ·No, only what I've just heard, you know, in
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Mr. Burgess, here is the material that I've discussed
with you that we've talked about sometime ago and which
you already have a copy?"
· · · · · · · It doesn't seem to suggest that he has
that, that this is -- it suggests otherwise.· It
suggests it's the first time he's seen it.· Wouldn't you
agree?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I can't tell you what it suggests.· What I can
tell you it suggests to me is that he got it, he was in
disagreement with it, he sent it -- expressed that
disagreement to the umpire and he sent him what he
thought was -- was -- was to him backup information.
That's what this tells me right here.
· · Q.· ·(By Mr. Doyle)· Yeah, backup -- backup
information a year-and-a-half after he's had it in his
possession?
· · A.· ·But you're asking me if this was the first time
he had discussed this or seen this.· I can't tell you
that from this.· This says here, "We disagree and here's
some information we want you to consider."
· · · · · · · MR. OLD:· Wait, wait, wait.· Stop.· I have
an objection to the form of the question.
· · · · · · · MR. DOYLE:· There you go.
· · Q.· ·(By Mr. Doyle)· By the way, you would have to
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conversations.
· · Q.· ·And what have you heard?
· · A.· ·Oh, that he was a retired appellate court
judge.
· · Q.· ·And a district court judge?
· · A.· ·Yeah.
· · · · · · · MR. OLD:· Both.
· · · · · · · MR. DOYLE:· What?
· · · · · · · MR. OLD:· Yeah, both.
· · · · · · · MR. DOYLE:· Oh, I understand that.
· · · · · · · MR. OLD:· I thought you said or.
· · · · · · · MR. DOYLE:· No.
· · Q.· ·(By Mr. Doyle)· And I'm reading your affidavit,
and you contend that it's your personal opinion, based
on your personal knowledge, experience, training and
review of information described in this affidavit, that
the award is not an honest assessment.
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· So I read that as challenging
Judge Burgess' honesty, and I ask:· On what do you base
that?
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Well, let me -- your lawyer is
objecting.· Are you -- are you not challenging the
honesty of Judge Burgess?
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· · · · · · · MR. OLD:· Well, are you asking him that
question, first of all, as Texas Windstorm corporate
representative, and are you going to read the entire
sentence instead of just reading one word out of that
and leaving out the rest?
· · · · · · · MR. DOYLE:· I'm going to ask the
questions.
· · · · · · · MR. OLD:· Okay.
· · Q.· ·(By Mr. Doyle)· You're here -- are you just -are you -- is that your personal opinion as opposed to
that of TWIA?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·It's -- do you have a copy of that?· Does it
say "us" or "fair to us"?
· · · · · · · MR. OLD:· Take a look.· You have a right
to read the affidavit.· It's in front of you, and you
can find what he's talking about.
· · · · · · · THE WITNESS:· Do I have -- do I have this
affidavit?
· · · · · · · MR. DOYLE:· Yes.
· · · · · · · MR. OLD:· Here, it's Exhibit 4.
· · · · · · · THE WITNESS:· Okay.· I've got it right
here (indicating).
· · · · · · · MR. OLD:· You can have my copy, if you
want.
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· · · · · · · MR. OLD:· Object to form.
· · A.· ·Yes, I would.
· · Q.· ·(By Mr. Doyle)· I mean, you're -- you and I are
in our 70s.
· · A.· ·Well, getting there.
· · Q.· ·Okay.· Well, I'm in my 70s.· These are -- you
know, we've lived a life -· · A.· ·Right.
· · Q.· ·-- and what we've done in our life is important
and to have a sense of integrity about what we do.· When
you use the word that's somebody -- it says -- now look
at it.· It says -- look at it.
· · A.· ·(Complying.)
· · Q.· ·"The award is not an honest assessment."
· · A.· ·Okay.· Again, what page are you on?
· · Q.· ·Look at the -- the third page, the bottom.· Do
you see where it says TWIA?
· · A.· ·Uh-huh, uh-huh.
· · Q.· ·And it says "... is not an honest assessment."
Correct?· Is that what it says?
· · A.· ·I'm still looking for it.
· · Q.· ·Here, let me help you.
· · · · · · · Right -· · A.· ·You've got it highlighted.· I'm -- I'm digging.
All right.
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· · · · · · · THE WITNESS:· Let me find it.
· · · · · · · MR. OLD:· You have every right to look at
whatever you need.
· · A.· ·I don't know exactly what the wording is there,
but -· · Q.· ·(By Mr. Doyle)· Well, let me ask you a
question.
· · A.· ·All right.· What page are you on?
· · Q.· ·Before I get to the page I'm on.
· · A.· ·Okay.
· · Q.· ·Forget that.· Flip it over.· I'll flip mine
over.· You flip yours over.
· · A.· ·All right.
· · Q.· ·Are you aware that you have suggested that he
is not honest by your -- your affidavit?
· · · · · · · MR. DOYLE:· Object to form.
· · A.· ·We haven't suggested anything about Judge
Burgess.· We've -- we've -- our statement is the award
isn't a fair, honest, accurate reflection of the damages
that occurred in Hurricane Ike.
· · · · · · · When I say it's not fair and honest, I'm
not impugning him at all.· I'm speaking to the award.
· · Q.· ·(By Mr. Doyle)· Mr. -- Mr. Strickland, the word
"honest" is a very significant word in our lexicon
personally, wouldn't you agree?
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· · Q.· ·Have I accurately described it?
· · · · · · · MR. OLD:· Yes.
· · Q.· ·(By Mr. Doyle)· Have I accurately described
your statement?
· · A.· ·Is this the first bullet point you're pointing
to?
· · · · · · · MR. OLD:· It's right above it.
· · A.· ·It's right above it.· Okay.· Right above it.
Okay.
· · Q.· ·(By Mr. Doyle)· Have I accurately described
what you have written?
· · A.· ·You did, yes.
· · Q.· ·Let me -- on yours, I'm going to yellow it.
That's Strickland 4, third page.
· · · · · · · Is that -- does that continue -- is that
your opinion or that of TWIA's or both?
· · A.· ·It's both.
· · Q.· ·Okay.
· · A.· ·I made the -· · Q.· ·Okay.
· · A.· ·I'm sorry.· Go ahead.
· · Q.· ·And so as the corporate rep, you -- you
conclude and you state under oath that he's -- that it's
not an honest assessment.
· · A.· ·The honest part is alluding to -- is referring
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to the award, and -- and our contention is the award
isn't an honest representation of it, yes, sir.
· · Q.· ·You're saying it's not an honest award, but you
don't say "not an honest award," but that's what you say
it's supposed to imply.· It says, "Not an honest
assessment."
· · · · · · · MR. OLD:· It says, "The award is not an
honest assessment."· It does say the word "award."
· · A.· ·Yeah, I -- the award is what we're referring
to.
· · Q.· ·(By Mr. Doyle)· And you say it's not an honest
assessment.
· · A.· ·I say, "The award is not an honest assessment."
· · Q.· ·Okay.· An assessment is when you evaluate
something and you're coming to certain conclusions;
wouldn't you agree?
· · A.· ·I would classify the award itself as being an
assessment of the damage, yes.· An assessment is when
you considered all the evidence and you come to
conclusion.
· · Q.· ·And you say that he has not been honest in
doing it.· Correct?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I say that it's not an honest assessment.· Now,
I didn't say Judge Burgess wasn't honest.
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anything intentionally, dishonesty or not.
· · Q.· ·(By Mr. Doyle)· Are you saying somebody else
was dishonest?
· · A.· ·I'm not accusing anybody of dishonesty.· I'm
just -· · Q.· ·Okay.· Then let's -- let's -- why is the word
there?
· · A.· ·Because it's not -· · · · · · · MR. OLD:· Because the law requires it to
be there.
· · Q.· ·(By Mr. Doyle)· Is that the reason?
· · A.· ·I can't speak to the law.
· · Q.· ·Well, is that the reason it's there?
· · · · · · · MR. OLD:· Object to the form of the
question.
· · A.· ·It's there -- I don't know the legal reason
it's there, but it is an accurate reflection of -- of
our opinion of the award.
· · Q.· ·Wait a second.· You heard your lawyer just talk
about it being there because it's the law.· This is an
affidavit that you drafted with him, did you not?
· · A.· ·I did.
· · Q.· ·And did he indicate to you this is the language
you need to properly challenge the award?
· · A.· ·I don't know that we discussed any language
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· · Q.· ·(By Mr. Doyle)· Who's not honest?
· · A.· ·You know, I don't know.· I'm not accusing
anybody of dishonesty; but if the end result doesn't
give you a true picture, to me, it's not an honest
assessment.
· · Q.· ·No, sir.· "Honest" is a pretty important -that's a potent word, isn't it?
· · A.· ·It Is to us in the context, too.
· · Q.· ·Absolutely.
· · · · · · · And not something that would be tossed
around lightly about somebody who spent his professional
life probably developing a sense of integrity and
reputation -· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· -- and when you -- when you
challenge his honesty, isn't that important?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·In reading his depositions, I get the
impression that he is a very honest man.· I don't have a
problem with that.· I'm not questioning his honesty, but
the opinions formed in the appraisal and the award
issued by Judge Burgess came from other sources.
· · · · · · · If those sources were as a result of an
accident, mistake, whatever, that would skew the
assessment and the award.· It doesn't imply he did
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that would probably need to be included.· I depend on
the attorneys to do that; but when I reviewed the final
draft here and I read that, that was my opinion then and
it's still my opinion now.
· · Q.· ·And -- and you understand that the man that
made the assessment is Judge Burgess.· Correct?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I understand that the man that wrote the award
is Judge Burgess.· I think that assessment was based on
information that came from several sources.
· · Q.· ·(By Mr. Doyle)· Which sources?
· · A.· ·Well, it came from information from
Mr. Fielder.· It came from information from
Mr. Domangue.· It came from inspections.· It came from
conversations with people.
· · Q.· ·So who's dishonest?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Again, I'm not accusing any one person of being
dishonest.
· · Q.· ·(By Mr. Doyle)· How can you use the word "not
honest" and say, "I know -- I'm not claiming anything is
dishonest"?
· · A.· ·I'm claiming the award is not an honest
assessment.
· · Q.· ·Are you saying the award is dishonest?

U.S. LEGAL SUPPORT
(713) 653-7100

YVer1f

Paul Strickland
June 30, 2016

170 to 173

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 170
· · A.· ·Describe your definition of dishonest.
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· It's not honest.
· · A.· ·Then -- then it's not an honest assessment.
· · Q.· ·Then it's dishonest.
· · A.· ·If you will.
· · Q.· ·And -- and yet you will not tell the jury today
who it is that you believe was dishonest, except the
person -- the person that makes the assessment, you tell
him that it's a dishonest assessment.
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· That's what this implies.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·The requirement for an appraisal to be valid is
for it to be a fair and honest assessment of the damage.
I don't think this is a fair and honest assessment of
the damage.· Honest assessment, whatever you call it,
it's not -- it's not an accurate assessment of the
damage.
· · Q.· ·(By Mr. Doyle)· Well, you know, the fact -so -- but is anybody dishonest?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Anybody ...
· · Q.· ·(By Mr. Doyle)· Are you aware of anybody
involved in dishonesty with regard to this assessment?

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 172
being -· · Q.· ·(By Mr. Doyle)· Who did -- who did the
assessment?
· · A.· ·I think it was a panel, a combination of all
three of them.
· · Q.· ·Who wrote the assessment?
· · A.· ·You know, I'm not real sure who typed it up.
It was presented and signed by Judge Burgess as the
award.
· · Q.· ·As his award.
· · A.· ·Yes, sir.
· · Q.· ·And so would he be the person that created the
assessment initially?
· · A.· ·I think the assessment was a combination of
information from several people.
· · Q.· ·Oh, come on.· Don't spin around.
· · A.· ·I'm not.
· · Q.· ·I'm just saying -· · · · · · · MR. OLD:· Wait, wait.· That's not a fair
question.
· · Q.· ·(By Mr. Doyle)· Mr. -- Mr. -- Mr. Strickland -· · · · · · · MR. OLD:· He said what he said.
· · Q.· ·(By Mr. Doyle) -- you know who wrote the
assessment initially.· Was the award initially drafted
by Judge Burgess?
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· · A.· ·Dishonest -- dishonesty, to me, as far as with
regards to an individual, would indicate intent. I
don't think anyone had to have a dishonest intent in
order for the results of their discussions and
assessment to come down with an assessment that's not
honest.· My -- my connotation here -· · Q.· ·Mr. Strickland, basically what you're doing is
you're taking the word "fair and honest" and you're
turning it on its head, because you don't like using the
word "honest" in the context that most of the jurors
would understand it as being honest or dishonest.
· · · · · · · MR. OLD:· Wait, wait.
· · Q.· ·(By Mr. Doyle)· And you're saying, "Okay, I
want to use it a different way.· If I don't agree with
it and I don't think it's appropriate, I'm going to call
it fair and dishonest."
· · · · · · · Unfair and dishonest, that's what you're
saying this is -· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·-- right?
· · · · · · · MR. OLD:· It's argumentative.
· · A.· ·I'm saying the award isn't an honest
assessment.· That's -- that's it.· Again, you're putting
faces on the word "honest."· I'm not putting faces on
the word "honest."· I'm referring to a document as
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· · A.· ·I can't speak to that.
· · · · · · · MR. DOYLE:· Object to form.
· · A.· ·I know that -· · Q.· ·(By Mr. Doyle)· Why can't you?
· · A.· ·Because I know in the past some of his awards
have been drafted by Mark Domangue.
· · Q.· ·How do you know that?
· · A.· ·Through his deposition.
· · Q.· ·That -- that he wrote the assessment?
· · A.· ·That -- that -- now I'm working from memory
now, but I believe it's there that -- that the physical
document itself was -- was produced by Mr. Domangue.
· · Q.· ·Who signed it?
· · A.· ·Judge Burgess.
· · Q.· ·And who took the ownership of it?
· · A.· ·And Mark Domangue.
· · Q.· ·Well, not initially, it wouldn't be signed.
Who's the first person that signed any of the awards
that you're talking about?
· · A.· ·Judge Burgess.
· · Q.· ·And he's the person that takes ownership for it
when he signs it.· Correct?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I think the ownership rests with the two of
them, Burgess and Domangue.· It doesn't become official
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when it's signed by two people, so I think that you'd
have to say that the ownership rests with both those
people.
· · Q.· ·(By Mr. Doyle)· So both of them are dishonest.
· · A.· ·I'm not saying that.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I'm saying it's not an honest assessment.
· · Q.· ·(By Mr. Doyle)· Because you don't like it.
· · · · · · · MR. OLD:· Object to form, argumentative.
· · A.· ·Well, because -· · Q.· ·(By Mr. Doyle)· You don't like it, do you?
· · A.· ·It's not that I like it or don't like it, no.
· · Q.· ·Do you like it or not?
· · A.· ·I don't agree with it.
· · Q.· ·And so you don't like it.
· · A.· ·No, sir, I disagree.· Like doesn't enter into
this.· Is it correct or not?· It's not correct.· That's
it.
· · Q.· ·Well -· · A.· ·Like doesn't -· · Q.· ·Mr. Strickland, you want to be right.· Correct?
· · A.· ·I want to be accurate, yes, sir.
· · Q.· ·And only you are accurate.
· · A.· ·No, sir.
· · Q.· ·And there are no changes that you would make to
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· · A.· ·No, sir, I think that I will continue as -- as
whatever function -- I mean, if they want me to continue
as litigation examiner, I'll handle ongoing litigation.
If they want me to go back and pay claims, I will; but I
don't think I'll be unemployed, no, sir.
· · Q.· ·Certainly, the staffing has reduced with the
lack of the large number of claims.· Correct?
· · A.· ·The internal staffing of employees has -- I
don't believe it's changed that much since it came up.
When the workload increases, there's contractors who are
brought in to handle that excess workload, but the
overall staffing pretty well remains the same.
· · Q.· ·Since the Ike claims, there have not been any
reduction in force at TWIA?
· · A.· ·Oh, since Ike happened, there certainly hasn't
been a reduction.· I seem to recall there were seven
employees in the claims department when Ike happened and
now there's far more than seven, but I can't recall a
reduction, no, sir.
· · Q.· ·And in terms of the number of claims that
litigation -- is in litigation, how many claims are in
litigation now versus a year ago?
· · A.· ·I don't keep up with the total number of claims
in litigation because I'm not the only person that
handles those.· The -- that number is tracked, but I'm
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any of the adjustments or decisions that were made by
TWIA with regard to the Dickinson claim.· Correct?
Everything worked out just fine.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·There's always things that you do differently.
I can't put my finger on any one of them, but the
results were accurate.
· · Q.· ·(By Mr. Doyle)· I'm just asking you -- I've
asked you what would you change, and the only thing you
could think about was something where you might -- where
Dickinson might lose some money.· I'm just asking:· Was
there anything you thought should be changed?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Changed in?
· · Q.· ·(By Mr. Doyle)· In the award, in -- in the -in the adjustment that was initially made by TWIA.
· · A.· ·I don't think there was anything that should
have been changed that would affect the result.· You
asked me if I thought there was any information I'd like
to have, and I answered that question, but -- but the
information -- based on the information we provided, the
adjustment was -- was accurate.
· · Q.· ·(By Mr. Doyle)· Is it possible, Mr. Strickland,
just sort of curious, that when these five or six cases
get over, you'll be unemployed?
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not sure.· I don't know.· The two years' comparative, I
don't know what it is.
· · Q.· ·Less this year than last year.· Would you
agree?
· · A.· ·I don't know.· I do know that since the HB-3
came in, the policy was changed, there are fewer
lawsuits than there were prior to that.· That's the only
thing can I give you as a -- as a definitive answer.
· · Q.· ·Do you know what the purpose of HB-3 was?
· · A.· ·Well, I think it was the legislature's attempt
to make sure that Texas Windstorm remained solvent and
able to serve the people on the coast.· That's my
understanding.
· · Q.· ·Would you disagree with the fact that what the
legislature wanted to make sure of was that the -- they
wanted to ensure fairness and efficiency in the
processing of claims?
· · A.· ·I think any time they write a statute the goal
is always fairness and efficiency, yes.
· · Q.· ·And that if you look at the legislative history
and their focus, it was on providing a less expensive
process?
· · A.· ·I -- I can't speak to that.· I'm -· · Q.· ·Would you -- would you expect the idea of an
appraisal process to be less expensive --
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· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· -- than the litigation process?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I believe the intent of the appraisal process
after HB-3 and before HB-3 was to avoid as much
litigation as possible, yes.
· · Q.· ·(By Mr. Doyle)· I'm talking about expense.
· · A.· ·Well, if you can avoid litigation, you avoid
litigation expense, so the answer is still yes.
· · Q.· ·I'm not talking about just litigation expense
but overall expense.
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· I'm simply asking you if you
believe the purpose of the appraisal process is to
reduce the overall expense for the consumer with regard
to resolving disputes.
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·Well, no, the purpose of the appraisal process
is to perform an alternative dispute resolution to avoid
litigation.· Now, you're speaking to the expense of the
appraisal.· The expense of appraisal is higher for the
insured under HB3 than it was prior to that, possibly.
· · Q.· ·(By Mr. Doyle)· I'm asking you whether you
understood the legislature is trying to reduce the
expense by ensuring that the appraisal process is
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· · A.· ·It would be, yes.
· · Q.· ·And when you go through your litigation work
that has appraisals in it, are your matters more or less
expensive than the ones that others are doing without -that others are doing?
· · A.· ·The appraisal process, you asked earlier about
it, if I handle something outside of litigation.· Now,
are you speaking about all my experience with the
appraisal process or these in litigation?
· · Q.· ·I'm just talking about these that you've been
handling.· Are they pretty expensive?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·They're already in lawsuit, and they're already
expensive when they go to appraisal.· Let's put it that
way.
· · Q.· ·(By Mr. Doyle)· Because even after you have
appraisal on this one, you're still fighting a lawsuit.
Right?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·The reason we're still fighting a lawsuit is
because we don't have a valid award.
· · Q.· ·(By Mr. Doyle)· You determined that.
· · A.· ·I did, yes, sir.
· · Q.· ·Okay.· And you're the person at -- at TWIA that
makes that determination.· Is that correct?

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 179
encouraged?
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Do you disagree with that?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·That's not a "yes" or "no" answer.· I think
their intent maybe was to streamline the appraisal
process to give an alternative dispute resolution that
would avoid litigation.· I don't know what their intent
was as it pertained to the expense of anything.
· · Q.· ·(By Mr. Doyle)· So your view is that going
through the appraisal process, based on your being an
appraisal expert, is you can't -- you can't testify that
that process should be designed to reduce the expense
versus going through litigation.
· · A.· ·I'm sorry.· Restate your question.
· · Q.· ·Is it your view that going through an appraisal
process is at least as expensive or more expensive than
litigation process?
· · A.· ·The appraisal -· · · · · · · MR. OLD:· Object to form.
· · A.· ·The appraisal process is intended to be less
expensive.
· · Q.· ·(By Mr. Doyle)· And that's what -- that's -that would be a good reason for the legislature to
encourage it, wouldn't you agree?
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· · A.· ·That determination is made by a number of
people, us in conjunction with the attorneys who are
representing us, and with management people.· I have
input, yes, sir.
· · Q.· ·Well, who else in TWIA is involved with you in
making that decision?
· · A.· ·As far as whether or not the appraisal is
valid?
· · Q.· ·As whether you're going to pay the award.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·We discuss -- "we" being the examiners who
handle these kind of files, and me -· · Q.· ·(By Mr. Doyle)· I'm not talking about we or
whatever.· I'm trying to find out people.
· · A.· ·And I'm trying to give them to you.
· · Q.· ·-- Mr. Strickland.· Okay?
· · · · · · · And don't tell me how to make a cake. I
just want know who was involved in the decision to -to -- to pay or not pay this award in Dickinson.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·It's every -· · · · · · · MR. OLD:· Outside of legal counsel?
· · Q.· ·(By Mr. Doyle)· You can tell me if legal
counsel is involved in it, and I'd like to know who.
· · A.· ·Well, we always -- any time it's in suit, we're
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always conferring with attorneys.· All right?
· · Q.· ·I don't care -- I want to know who in this
instance, not any time or anything like that,
Mr. Strickland.· Who in this instance was involved -you have not paid the award, have you?
· · A.· ·No, we haven't.
· · Q.· ·And you're not going to pay the award, are you?
· · A.· ·Not as it sits, no, sir.
· · Q.· ·In what circumstance will you pay the award?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·If it were amended, modified, came back in the
proper form, a correct award, for instance, we would be
happy to pay it.· We pay appraisal awards every day, but
we can't pay one that's incorrect.
· · Q.· ·(By Mr. Doyle)· Well, tell me what needs to be
amended.
· · A.· ·Well, the appraisal award needs to be -· · Q.· ·You're sitting here today.· How long has this
been going on?
· · · · · · · MR. OLD:· He's trying to answer your
question, Mr. Doyle.
· · Q.· ·(By Mr. Doyle)· I'm going to get to -- I'm
going to get to talk about appraisers.· I want to know
in this instance you've been -- you've been -- you've
been the person in charge of this thing as the examiner,
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argumentative, Mr. Doyle.· Ask a fair question that's on
facts.
· · Q.· ·(By Mr. Doyle)· Please answer.
· · · · · · · MR. OLD:· I'm instructing you not to
answer.
· · · · · · · MR. DOYLE:· We're going to the Court -we're going to this Court on it.
· · · · · · · MR. OLD:· You're welcome to, and I'm
trying to do my job.
· · Q.· ·(By Mr. Doyle)· Mr. Strickland -· · · · · · · MR. DOYLE:· Nonsense.
· · · · · · · MR. OLD:· I think he's answered a fair
question.· That's not a fair question.
· · · · · · · MR. DOYLE:· He can't answer the question.
· · Q.· ·(By Mr. Doyle)· Can you answer the question?
· · A.· ·I'm going to defer to my attorney and not
answer.
· · Q.· ·Not answer that question.
· · · · · · · My question is right now:· Can you answer
that question if he let you?
· · A.· ·I could, yes, sir.
· · Q.· ·Okay.· Tell me what that answer is.
· · · · · · · MR. OLD:· Go ahead.· I'm not going to -I'm not going to fight this.
· · A.· ·We're -- we're going to discuss whether or not
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senior examiner, for over two years now.· Right?
· · A.· ·Yes, sir.
· · Q.· ·Doing it every day and spending most of your
time on this and the other five cases like it.· And on
that basis, an award -- how long ago was the award
rendered?
· · A.· ·The award was rendered in October of '15, I
believe.
· · Q.· ·And that's how many months ago?
· · A.· ·Well, we're in the sixth month now -- that's
two months -- eight months maybe.
· · Q.· ·And at this time, can you tell this jury what
award would you pay?
· · · · · · · MR. OLD:· Objection, form.
· · · · · · · That's argumentative.· You're not
answering that question.
· · · · · · · THE WITNESS:· Okay.
· · · · · · · MR. OLD:· So you're not going to get an
answer to that question.· He's already answered if it
was a valid award.· You're just asking:· What award?
That's just argumentative.· You asked -- ask a fair
question.
· · Q.· ·(By Mr. Doyle)· What -- what -- what award
would you pay today?
· · · · · · · MR. OLD:· Object to form.· Again, it's
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the award can be paid with the attorneys, with my
manager, Chip DeVilbiss, with David Walling, who's
legal.· Do you want to know the names?· Then it goes -this goes up to the senior -· · Q.· ·I asked that question earlier, but I'm now
into -· · · · · · · MR. OLD:· You didn't let him answer it,
Mr. Doyle.
· · Q.· ·(By Mr. Doyle)· But now -- I want to know right
now.· You have to have a number.· What is that number?
· · · · · · · MR. OLD:· No, that is not a fair question.
· · A.· ·A number for what?
· · Q.· ·(By Mr. Doyle)· Have you ever figured out what
you were going to pay in an award?
· · · · · · · MR. OLD:· No, no, no.· Objection.· I'm
sorry.· That's -· · · · · · · Go ahead you can answer.· I'm not going
to -· · A.· ·There is no known number out there.· I don't
know what the umpire would give -· · · · · · · MR. OLD:· Thanks.
· · A.· ·-- if it were a valid award, it followed the
right appraisal clause as it's stated in the policy.
· · Q.· ·(By Mr. Doyle)· What amendments need to be made
to any award?
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· · · · · · · MR. OLD:· Object to form.
· · A.· ·It needs to follow the clause that instructs on
how it's to be done.
· · Q.· ·(By Mr. Doyle)· You know, that's just double
talk, Mr. Strickland, I think.
· · A.· ·I don't think so.
· · Q.· ·Well, then, what I'm asking you is that you've
been following this matter.· You've been calculating
things.· Right?
· · A.· ·Yes, sir.
· · Q.· ·You've been assessing what should go forward in
the award.· Correct?
· · A.· ·Yes, sir.
· · Q.· ·When the award came down, you -- you took
actions to -- against it, have you not?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·Once I determined it wasn't an accurate award,
I -- I made that point clear, yes, sir.
· · Q.· ·(By Mr. Doyle)· Okay.· And so will you tell the
jury today, on the 30th of June, what award is accurate
and fair?· What is honest and fair?· And just give us a
number.
· · · · · · · MR. OLD:· No.· I'm instructing him not to
answer.· That's not a fair question and it's not a
proper question to this witness.· There's not such a
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· · Q.· ·Held, did you ever talk to them about what
happened in the award?
· · A.· ·I personally didn't speak with anybody from
J.S. Held.
· · Q.· ·Who did?
· · A.· ·I have no idea.
· · Q.· ·So, after the award and after you said it's not
a good award, you never spoke to anybody that was
representing TWIA in the appraisal process.
· · A.· ·Personally I didn't.
· · Q.· ·Who did?
· · A.· ·Well, I can't tell you that because I didn't.
We -- we -- we -- "we" being everyone who was involved
in the decision process -- determined that it wasn't a
valid award.· Now, Mr. Old may have had a conversation
with Mr. -- but what we know is Mr. Fielder didn't agree
with it, and we know he presented information to the -to the umpire that wasn't considered.
· · · · · · · Now, when you ask me if I had a
conversation with him after the award had been filed, I
don't know what conversation I would have had.
· · Q.· ·Pardon me, Mr. Strickland, I don't mean to be
badgering or anything like that.
· · A.· ·Okay.
· · Q.· ·But I feel like I'm getting talked into a
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thing as a number.· He's already answered your question.
· · Q.· ·(By Mr. Doyle)· Can -- can you answer my
question?
· · A.· ·There is no number -- no known number at this
time.
· · Q.· ·Where -- when -- when do we get the number?
· · A.· ·When an award is issued that follows the
provisions of the policy.
· · Q.· ·Okay.· And what provisions -- are these the
provisions of the policy that Mr. Fielder gave to the
judge?
· · A.· ·I think all of the panel, judge included, had a
copy of the policy.· They had a copy of the appraisal
clause and its wording; and a valid appraisal, one that
could be paid, follows that clause.
· · Q.· ·Mr. Strickland -· · · · · · · MR. OLD:· Strickland.
· · Q.· ·(By Mr. Doyle)· -- did Mr. Fielder follow
the -- the policy?
· · A.· ·I don't know.· I know Mr. Fielder did not sign
the award.· Now, whether he followed the policy or not,
I don't know his actions in the field, Mr. Doyle.
· · Q.· ·Did you ever talk to anybody at J.S. -- what is
it, J.S. ...
· · A.· ·J.S. Held?
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circle, because I'm sitting here and I think the jury
is, too, listening to what you say.· And I think that at
some point Dickinson needs to understand what it is that
you think is a fair award, and you're telling me you
don't know, even as of this date.· Is that correct?
· · · · · · · MR. OLD:· Object to form, sidebar.
· · Q.· ·(By Mr. Doyle)· Is that correct?
· · A.· ·You're asking me if I don't know what a fair
award is.· I do know what a fair award is.
· · Q.· ·In this instance.
· · A.· ·If you're asking me if I know what a number is
in this, it's impossible.· You wouldn't know what a fair
assessment that a fair panel would come up with.
· · Q.· ·So Mr. Fielder doesn't know what it would be.
· · A.· ·I'm sure Mr. Fielder knows what number he would
propose to the umpire.· All right?· I don't know what
that number is because Mr. Fielder didn't sign the
award.· I've not spoken to Mr. Fielder, but I know -· · Q.· ·But somebody in your group did.
· · · · · · · Who were the people that are all -- that
we've got to get together to tell us what the number is?
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· Who are the people?· It's you?
· · A.· ·You're talking about what number?· The -- a
number that would be on Dickinson?
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· · Q.· ·Yes.
· · A.· ·We've got to get a competent, unbiased umpire.
We've got to get a competent, independent appraiser on
both sides.· They've got to look at it.· They have to
submit information that follows the form that's in the
policy; and when you do that, if it follows that, then
you come back with a valid number.
· · · · · · · That's the group that you need to get
together in an appraisal process to come up with that
number.
· · Q.· ·By the way, are you telling us about the form
in the policy?· That's just Paragraph 14.· Right?· Which
just says -- if you look at -- look at Mr. -- where
is -- where is Dale Jefferson's letter?
· · · · · · · Here, this is what you're talking about
(indicating)?
· · A.· ·That's the appraisal clause as I remember it,
yes, sir.
· · Q.· ·So when you tell the jury today they've got to
follow the form, that's the form that's in every policy
that talks about appraisal.
· · A.· ·Yes, sir.
· · Q.· ·And it's the agreement that TWIA made with
Dickinson and Dickinson made with TWIA.· Correct?
· · A.· ·Uh-huh.
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· · A.· ·Yes, sir.
· · Q.· ·As you sit here today.
· · A.· ·Yes, sir.
· · Q.· ·And so paying us is not something we can expect
today.· Right?
· · A.· ·It's not something that's possible because
there's been no valid award.
· · Q.· ·But that's not my question.· I understand.
· · A.· ·Okay.
· · Q.· ·But paying us today is not something that's
going to happen, is it?
· · A.· ·No, sir.
· · Q.· ·And paying us in the near future is not
something, as far as you can predict, will happen in the
near future.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I don't know what the resolution of the claim
will be.· I don't know when it will occur.· I can't
speak to what's going to happen in the future.· As far
as paying the appraisal as it stands now, I can pretty
well guarantee you that that can't happen.
· · Q.· ·(By Mr. Doyle)· And as far as -- as long as
you're there, it's not going to happen.· Right?
· · A.· ·It's got nothing to do with me.
· · Q.· ·Okay.· Who are the other people it has to do
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· · Q.· ·Yes?
· · A.· ·Yes.
· · Q.· ·Okay.· So what you're talking about is -- okay,
let's -- so the jury will understand -- and let me just
do one thing here so that when we have the record, we
can make sure it's clear.· I'm going to put it in
yellow.
· · A.· ·Please.
· · Q.· ·Okay.· And it's right here at the bottom.· It
says "Appraisal," and I'm going to just go ahead and
yellow the whole thing.· And this -- when you say the
form, it didn't follow the form, certainly Mr. Fielder
knew what this said when he went over there for the
appraisal.· Right?
· · A.· ·I believe all three of the panel had -- had
this in their hand, had the policy in their hand and
knew what this was, yeah.
· · Q.· ·Okay.· So as to the appraisal process, I have
yellowed the correct portions, have I not?
· · A.· ·You have -- you've highlighted the part of the
letter that -· · Q.· ·That you've been talking about.
· · A.· ·Right.
· · Q.· ·Okay.· Now, so, you've also told me that you
cannot come up with a number today.· Correct?
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with?
· · A.· ·Well, it would have to do with my manager.· It
would have to do -· · Q.· ·Okay.· That's -- please give me the names
again, please?
· · A.· ·Chip DeVilbiss.
· · Q.· ·DeVilbiss.
· · A.· ·It would have to do with our legal staff.
· · Q.· ·Which one?
· · A.· ·Mr. Walling, and it would then go to Mr. Durden
and eventually to Mr. Polak.· And those would be the
people -- if this award would be paid, that's who would
have to -· · Q.· ·So it would go all the way to Mr. Polak.
· · A.· ·"It" being a payment of the -· · Q.· ·Of Dickinson.
· · A.· ·-- of the award as it stands now.
· · Q.· ·Well, from -- it doesn't matter.· I mean, this
is -- this is the Dickinson award.· Whenever that is and
whatever that is in your view.· Mr. Polak -· · A.· ·Now, back up a second.· Are we speaking -- are
you talking about the payment of what, the payment of
this award or a payment of a valid award?· I need to
understand.
· · Q.· ·Because there's -- there's a claim by Dickinson
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that was filed -- was it 2008?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And -- and Dickinson, there was an
initial payment that they disagreed with.· There was -an ultimate lawsuit was filed, an appraisal that was
then filed, and that's what I'm talking about.· The
process to get the payment for the damages done by Ike
that's viewed by Dickinson.· And however you want to
say, whatever is going to be paid, I'm asking who was -who's involved in that decision?
· · · · · · · MR. OLD:· I object to the form.
· · Q.· ·(By Mr. Doyle)· It can be, "You're not going to
get paid, we paid you everything we're going to," or,
"Here's the amount that we're going to pay."· Who is it?
· · · · · · · MR. OLD:· Just one second.
· · · · · · · Object to the form of the question,
misstates evidence, misleading.
· · A.· ·The -- your statement isn't entirely accurate
that led up to the question.
· · Q.· ·(By Mr. Doyle)· Well, he told you that, so
that's okay.
· · · · · · · MR. DOYLE:· I object.
· · A.· ·Let me finish, and I'll tell you what he didn't
tell you.
· · Q.· ·(By Mr. Doyle)· Oh, I'd like to hear what he
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we're talking about honesty?
· · A.· ·Can I tell you what my testimony is without you
interpreting me?
· · Q.· ·I'm just -- you tell me if that's it or not.
· · A.· ·That's not entirely the case.
· · Q.· ·It's partially the case?
· · A.· ·Somewhat, yes, sir.
· · Q.· ·Okay.· What's the rest of it?
· · A.· ·Well, the rest of it is you were talking about
a disagreement.· There was a disagreement expressed
about the price of -- of -- of some of the material or
something like that in letters that Ms. Young wrote, I
believe, and submitted to the agent.
· · Q.· ·Why didn't you tell the jury about that when
you said, "We never heard a word of any problem
whatsoever"?
· · A.· ·After the proof of loss was signed.
· · Q.· ·Yeah.
· · · · · · · Why didn't you tell them?
· · A.· ·I did.· We didn't hear anything from the time
the proof of loss was signed.
· · Q.· ·Oh, so your point is that once the proof of
loss was signed going forward, you heard nothing, even
though there has been letters sent to TWIA telling you
that there was some disagreement?
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didn't tell you.
· · A.· ·The claim was paid, and it was closed after the
proof of loss was signed and then the claim was paid.
It remained dormant for a number of years with no
complaint, no -- nothing, nothing said.· And a lawsuit
was filed and then appraisal instituted.
· · Q.· ·Mr. Strickland, that's not true, is it?
· · · · · · · MR. OLD:· It is true.
· · A.· ·Yes, sir, absolutely.
· · · · · · · MR. OLD:· Don't badger this witness.
· · Q.· ·(By Mr. Doyle)· No, it isn't.
· · · · · · · Now, Mr. -- Mr. Strickland, you've seen
the file, haven't you?
· · A.· ·I have.
· · Q.· ·(By Mr. Doyle)· Okay.· And you're saying
that -- that at the time this claim was filed -- this
file was closed, there had not been any disagreement by
anybody at Dickinson that the claim was not appropriate?
· · A.· ·The -· · Q.· ·That's what you just told the jury, so I'm just
asking you to confirm it to the jury.· Are you saying
that the claim was closed because they hadn't heard a
word from Dickinson, and until they filed the lawsuit,
that's the first y'all heard there was any disagreement?
Is that what your testimony is under oath today, when
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· · · · · · · MR. OLD:· Object to form.
· · A.· ·There was no letter sent to TWIA telling us
that.· The -· · Q.· ·(By Mr. Doyle)· Was there not a letter sent by
Mr. Goldberg?
· · A.· ·To who?
· · Q.· ·To TWIA.
· · A.· ·He sent his closing report in, yes, sir, and he
had cover letter with that.
· · Q.· ·And did that not mention the fact that there
was some disagreement?
· · A.· ·He mentioned the fact that there was some
disagreement.· He also mentioned the fact that they were
considering their options and TWIA should work with
them.
· · Q.· ·So when you were telling the jury just a few
minutes ago that at no time had y'all heard anything
about a disagreement, what -- and -- and by the way, in
that same letter he told you or told TWIA that he had
encouraged you -- encouraged them to go ahead and sign
the payment form because it didn't compromise any of
their claims that they might have in the future.· Right?
That's what that letter said.
· · A.· ·The proof of loss is a snapshot in time of the
damage of the loss that people agree to, and that's what
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he told them and that's what they signed.
· · Q.· ·Mr. -- let's talk to the jury again.
· · A.· ·All right.
· · Q.· ·Okay?· And you're telling the jury that he
signed something where he said -- that isn't the
question I had.· My question to you was:· In the letter,
did he not -- did he -- that he told the -- Dickinson -did he not tell Dickinson that signing the proof of loss
did not compromise their rights to go forward with any
other claim they might have in the future?· Did he say
that or not?
· · A.· ·I need to see the letter.
· · Q.· ·Well, do you not remember?· That's a pretty
important letter, isn't it?
· · A.· ·I don't remember verbatim what that letter
says, Mr. Doyle.· If you'll give it to me, I'll be happy
to look at it.
· · Q.· ·No, sir.· You're the guy that came in here as
the expert for TWIA.· Right?· And the guy that's been
doing this for two years; and if you can't remember an
important letter like that, I'm surprised.
· · · · · · · MR. DOYLE:· Object to form.
· · Q.· ·(By Mr. Doyle)· And I'm simply asking -· · · · · · · MR. OLD:· Do you have a question?
· · Q.· ·(By Mr. Doyle)· Yeah, here's the question:· Are
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Just we're -- we're not answering that.· We had an
agreement we're going to stop at 2 o'clock.· I'm not
letting him answer that kind of argumentative speech.
It's not a question, and you're not answering that
question.· So we will go off the record so I can make my
call that you said I could make?
· · · · · · · MR. DOYLE:· Yes, I did.
· · · · · · · THE VIDEOGRAPHER:· Off the record at 2:00
p.m.
· · · · · · · (Recess from 2:00 p.m. to 2:11 p.m.)
· · · · · · · THE VIDEOGRAPHER:· We're on the record at
2:11 p.m.
· · Q.· ·(By Mr. Doyle)· Mr. Strickland, you were about
to tell me, and then we got sidetracked, as to the
people that would have to be involved in the decision
about payment; and I hate to keep challenging or trying
to find the first guy's name is Devil (phonetic) -· · A.· ·Chip DeVilbiss.
· · Q.· ·DeVilbiss.
· · A.· ·Capital D, E, capital V, I-L-B-I-S-S.
· · Q.· ·Okay.· And then Mr. Walking, Mr. -· · A.· ·Walling.
· · Q.· ·Walling?
· · · · · · · And then Mr. Denda (phonetic)?
· · A.· ·Durden.
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you telling me today, and this jury, that you can't
remember if he indicated in any way, shape or form to
Dickinson that they could go forward in the future with
claims they might have?
· · A.· ·Now, I don't know the language in there
verbatim, but what he told them in that letter was,
"Anything that you have, that you find, that you come up
with in the future, bring forward."
· · Q.· ·That's what I thought.
· · · · · · · Now, Mr. Strickland, I find it sort of
ironic that TWIA sits here, you as their corporate
representative, and challenges the integrity of
Mr. Burgess; not Mr. Burgess, Judge Burgess.· He earned
that, Justice Burgess.· He earned that in public
service, and you understand public service.
· · A.· ·I do.
· · Q.· ·And I do, too.
· · · · · · · And you challenge -- challenge honesty,
and yet everybody is sort of picking how they're going
to call this thing.· They're going to say, "Okay, I
didn't see a letter after they signed the proof of -proof of -- proof· of loss, yet know there's a letter
that actually goes with the proof of loss."· I think
that's sort of a little tricky, don't you?
· · · · · · · MR. OLD:· No, you're not answering that.
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· · Q.· ·Durden?
· · A.· ·D-U-R-D-E-N.
· · Q.· ·And Mr. Polak?
· · A.· ·Right.
· · · · · · · The first three people would be the people
who discussed it, but ultimately it would end up
Mr. Polak's decision.
· · Q.· ·And then is Mr. Polak normally involved in
decisions about claims?
· · A.· ·There is a -- an authorization process, and it
has to do with the monies spent.· And once -- once the
incurred number gets to be a certain number -- and I
don't know what those numbers are -- it has to go to the
next level of management.· I do know that at this level
it would have to go to Mr. Polak.
· · Q.· ·So all the claims that are involved -- or all
the claims that are involved in the ones that you're
handling, claims that would have to go to Mr. Polak?
· · A.· ·Everything that I have been handling,
unfortunately, has loss payments or expenses that exceed
whatever that threshold is, yes, sir.
· · Q.· ·How long has Mr. Polak been in that role?
· · A.· ·You know, I'm operating from memory, but I
believe he came in in the latter part of 2011, if I'm
not -- memory serves me correctly.
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· · Q.· ·Okay.
· · · · · · · (Exhibit 9 marked.)
· · Q.· ·(By Mr. Doyle)· Let me show you what's been
marked as Strickland No. 9, and you've seen this?
· · A.· ·I have.
· · Q.· ·Okay.· Has that been presented to the -- the
group, the four people you talked about just a moment
ago?
· · A.· ·I can't say whether or not it's been presented
to Mr. Polak or Mr. Durden because that would be
presented by legal staff, but it has certainly been
presented to the -- to the people I deal with, which is
Mr. Walling and Mr. DeVilbiss.
· · Q.· ·By the way, I mean, you said a moment ago
that -- something about Justice Burgess, you don't have
any complaint about his honesty or integrity.· Is that
what you said?
· · A.· ·I don't know Justice Burgess well enough to
know -- to develop an opinion.· I don't think a person
would be in a position like that unless he was honest
and had personal integrity.· I don't -- I don't -- I
don't believe that.
· · Q.· ·So you don't have a problem with him acting as
umpire.
· · A.· ·I do.
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to do this.
· · Q.· ·And you say he's not?
· · A.· ·I said he wasn't, in my opinion, yes, sir.
· · Q.· ·Oh, and on what do you base that opinion?
· · A.· ·I just -- I just told you.· I think someone who
is going to act as an umpire in a very complex
commercial claim where you're going to have two experts
experienced in construction and are discussing necessary
repairs to you, you have to have some knowledge
technically of this process to know which one is -is -- is making the correct statement.
· · Q.· ·Okay.· I'm -- what's your academic background,
Mr. Strickland?
· · A.· ·I have a bachelor's in construction management.
· · Q.· ·And do you have -- have you ever acted as a
judge or had any judicial experience?
· · A.· ·I have not.
· · Q.· ·Do you have any idea what his judicial
experience was?
· · A.· ·I believe he was served as a district judge and
then as appellate judge.
· · Q.· ·And do you have any idea what sort of cases
come before a district judge and a court of appeals
justice?
· · A.· ·My understanding is a myriad of cases.

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 203
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· You do?
· · A.· ·Yes, sir.
· · Q.· ·Why do you have a problem, if you think he's an
honest person and he's a judge?· Why can't he be an
umpire?
· · A.· ·There has to be a certain amount of technical
knowledge any time you're acting as an umpire in a case,
a commercial case like this where you're -- where you're
being presented technical information from both sides,
first of all.
· · Q.· ·Hand me that -- this exhibit right here
(indicating).
· · A.· ·All right, sir.
· · · · · · · MR. OLD:· You can go ahead and finish
answering the question.
· · A.· ·In addition, that -- that person has to be
willing to consider all the information that's made
available to him to make that decision.
· · Q.· ·(By Mr. Doyle)· Well, that's just a matter of
honesty, isn't it?
· · A.· ·No, sir.· It's a matter of competency, I think.
· · Q.· ·Oh, so you think Judge Burgess, Justice
Burgess, is not competent.
· · A.· ·You just asked me if I thought he was competent
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· · Q.· ·A what?
· · A.· ·A -- a variety of cases.
· · Q.· ·Do you think maybe construction cases maybe
from time to time come across the desk or the dais of
a -- of a district judge or a judge on the -- justice on
the court of appeals?
· · A.· ·Possibly.
· · Q.· ·Like, a lot?
· · A.· ·I have no idea.
· · Q.· ·And if one did have that sort of experience, it
might provide him with maybe a modicum of experience in
dealing with construction matters.
· · A.· ·Not necessarily.
· · Q.· ·But not necessarily not.· Correct?
· · A.· ·Well, that's true, but one of the bases for my
statement is that in his deposition previously, he said
he had no construction background, no engineering
background; and those are -- some information that is
going to be necessary in order to -- to look at the
information presented to you.
· · Q.· ·He has no what kind of background?
· · A.· ·Well, I'm operating, again, from memory and -and, you know, there's a lot of information, but I
believe he has -- he has testified in his deposition
that he has no construction background or training, he
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has no engineering background, architectural background,
things that -- that maybe would be necessary in order to
take two -- take information from two experts in this
field.
· · Q.· ·HB-3 is -- the legislature of the State of
Texas only recently looked at appraisal, did they?
· · A.· ·You know, I can't tell you.· I know appraisal
law is somewhat unsettled, I guess.
· · Q.· ·Do you know what HB-3 is?
· · A.· ·I do.
· · Q.· ·What is it?
· · A.· ·Well, it was -- it was the rewrite of the TWIA
policy, essentially.
· · Q.· ·It had something to do with appraisals?
· · A.· ·It -- it -- it firms up the appraisal clause as
the legislature saw it.
· · Q.· ·Yeah.
· · · · · · · And what does it say about having an
architectural degree in order to be an umpire?
· · A.· ·Well, I don't think it says anything about
that, but neither did I.
· · Q.· ·And does it say anything about being in the
construction industry to be an umpire?· Did it say that?
· · A.· ·I think the words are "competent."
· · Q.· ·Oh, so you determine what's competent.· Is that
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· · A.· ·Judge Cox did not grant the motion.
· · Q.· ·He didn't agree with you, did he?
· · A.· ·Apparently not.
· · Q.· ·And do you think he can read the law of the
State of Texas and the appraisal law?
· · A.· ·He should be able to, yes, sir.
· · Q.· ·But do you think he's not competent, either?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·In what field?
· · Q.· ·(By Mr. Doyle)· In the field of determining
who's competent to handle this case.
· · · · · · · MR. OLD:· It's an argumentative question.
Let's move on.
· · · · · · · MR. DOYLE:· No, it isn't.
· · Q.· ·(By Mr. Doyle)· Do you think that -· · · · · · · MR. OLD:· We're not going to give opinions
about the competency of the sitting district court judge
to make decisions on matters of law.· It's -- we're not
going to do that.· You can disagree or agree.
· · Q.· ·(By Mr. Doyle)· Mr. -- Mr. Strickland, do you
have a view as to whether Judge Cox was competent to
select Justice Burgess to be an umpire in this case -· · · · · · · MR. OLD:· He didn't select Judge Burgess.
· · Q.· ·(By Mr. Doyle)· -- based on -- to approve his
being umpire in this case, however you want to
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what's going on right now?
· · A.· ·No, sir.
· · Q.· ·Well, who determines what's competent?· You've
just said Judge -- Judge -- Justice Burgess is not
competent.· Correct?
· · A.· ·You asked me if he was competent to serve as an
umpire, and I said, in this type case, I didn't believe
he was.
· · Q.· ·Wait a second.· First of all, I asked you if he
was competent to be an umpire, period.· Was he competent
to be an umpire?
· · A.· ·I believe Judge Burgess is competent to be an
umpire in some cases.· He served as umpire for TWIA in
some cases.· We paid those awards.· I don't think in a
complex case like this he has the skill set necessary to
make the proper decision.
· · Q.· ·Did you happen to raise that issue with Justice
Burgess?
· · A.· ·I've never spoken to Justice Burgess, but the
issue has been raised.
· · Q.· ·When?
· · A.· ·I think there was a motion filed to have him
removed from these as an umpire, and I think it was
raised at that point in time.
· · Q.· ·And -- and what happened?
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characterize it?
· · A.· ·I'm not questioning, saying anything about his
competency.· I don't know what his thought process was
when he confirmed it.· You're asking me if I thought he
was competent to make a decision.· I have no -- no way
of knowing.· All I know is he didn't grant the motion
for whatever reason.
· · Q.· ·(By Mr. Doyle)· But the person that's
determining competency of any particular individual in
this matter is, one, Strickland.
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·No, sir.
· · Q.· ·(By Mr. Doyle)· Who else out there is
determining that competency?
· · · · · · · MR. OLD:· Twelve jurors will, sir.· Let's
move on and get away from arguing with this witness
about things that aren't relevant and will never be
given to the jury.
· · Q.· ·(By Mr. Doyle)· Who else is making that
decision?
· · · · · · · MR. OLD:· The jury decides competency of
this award, period.· Move on.
· · Q.· ·(By Mr. Doyle)· Who else?
· · · · · · · MR. OLD:· I'm sorry.
· · · · · · · MR. DOYLE:· Are you instructing him not to
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answer?
· · · · · · · MR. OLD:· It's a pure law question.· You
know it's not a proper one.· Move on.
· · Q.· ·(By Mr. Doyle)· Who else, in your judgment, can
make a decision about who's competent to be an umpire?
You're saying he's not competent.· Correct?· You made
that decision on behalf of TWIA.· Correct?
· · A.· ·I made that statement speaking for my knowledge
of the appraisal process, the skill set it takes and
TWIA, yes.
· · Q.· ·Okay.· And -- and so I'm saying:· Did anybody
else at TWIA come to that conclusion, other than
yourself?
· · A.· ·Everyone else who has seen these appraisals
realizes that it's not -- they're not -- they don't
follow the form.· Now -· · Q.· ·The form being -· · A.· ·The form being -· · Q.· ·-- the appraisal process?
· · A.· ·Yes, sir, as it's outlined by the -- by that
appraisal clause you showed me a minute ago.
· · Q.· ·Yeah.
· · · · · · · And -- and it's right there in front of
you, isn't it?
· · A.· ·I think it's over there.· Maybe it's here.· I'm
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· · Q.· ·-- asking for payment.· Correct?
· · A.· ·It is.
· · Q.· ·And Judge Cox has entered an award.· He's
entered the award, has he?
· · A.· ·Judge Cox has entered the award or Judge
Burgess?
· · Q.· ·Judge Burgess entered the award, and Judge Cox
has approved the award.
· · A.· ·Yes, sir.
· · Q.· ·Okay.· You think it's about time to pay the
award?
· · A.· ·I think it's about time to let a jury hear it
to see if it's proper or not.
· · Q.· ·Oh, so you -- and is that the right sort of
step in the process?
· · A.· ·I don't see any other recourse at this point in
time.
· · Q.· ·Okay.
· · A.· ·But -- but if it's not a valid award,
Mr. Doyle, if it doesn't conform to the contract, the
policy terms and conditions, it's impossible for us to
pay it.
· · Q.· ·Now, let me -- you've admitted liability.
Right?
· · A.· ·No, sir.
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not sure.· It's -- it's Jefferson's letter.
· · Q.· ·Oh, here it is (indicating).
· · A.· ·Okay.
· · Q.· ·It's this -- this language right here,
Paragraph 10, appraisal (indicating).
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And you say they didn't follow that.
Let me just count the page -- count the lines.· It's
one, two, three, four -- 18 lines long.
· · A.· ·Okay.
· · Q.· ·Do you agree?
· · A.· ·I didn't count them.· I'll take your word for
it.
· · Q.· ·Okay.· But I've yellowed 18 lines.
· · A.· ·Yes, sir.
· · Q.· ·Okay.· Now, let me show you -· · A.· ·Are we through with this (indicating)?
· · Q.· ·For the moment.
· · · · · · · Let me show you Exhibit No. 9.
· · A.· ·All right, sir.
· · Q.· ·You've got that before.· That's the -· · A.· ·Yes, sir.
· · Q.· ·-- the demand letter from Mr. Henderson sitting
right to my right here -· · A.· ·Yes, sir.
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· · Q.· ·You don't have any liability?
· · A.· ·Explain your -- when you say "admitted
liability," to what?
· · Q.· ·Under the contract.
· · A.· ·To what?
· · Q.· ·To damages from Ike.
· · A.· ·We admitted liability to the damages that were
expressed in the loss, yes, sir.
· · Q.· ·And if you look at the second page here -· · A.· ·Of.
· · Q.· ·-- of Exhibit 9 -· · A.· ·Okay, sir.
· · Q.· ·-- there's some deductions up here at the top.
· · A.· ·Yes, sir.
· · Q.· ·The prior payment, 80,000 -- $80,049.09, do you
see that?
· · A.· ·Uh-huh, yes, sir.
· · Q.· ·That's the prior payment that was made.
Correct?
· · A.· ·Yes, sir.
· · Q.· ·And that would be an appropriate deduction -if this award was something that you would be agreeable
to, that would be an appropriate deduction, would it
not?
· · A.· ·That would be a deduction that would have to
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take -- have to be taken into consideration when any
award was paid, yes, sir.
· · Q.· ·And then there's a deductible of $58,910.
· · A.· ·Yes, sir.
· · Q.· ·That would have been appropriate if this was an
appropriate award.· You'd agree with me on that.
· · A.· ·It would be ACV settlement -- or, yeah, it
would, yes.
· · Q.· ·And then finally, the tax, sales tax,
$72,052 -- $72,052.20 would fall in that same category
as an appropriate deduction if this was an appropriate
award.· You'd agree with me on that.
· · A.· ·If it were appropriate, yes, sir.
· · Q.· ·That would leave the balance at $65,000 -$656,443.19, if that was an appropriate award?
· · A.· ·If this were an appropriate award, that still
wouldn't be right, no.
· · Q.· ·What would the number be?
· · A.· ·Let me back up a minute.
· · · · · · · That number would have to be an ACV
number, and I'm not -· · Q.· ·So the first -· · A.· ·I have to do the math to see if they back those
numbers off the ACV amount, assuming this was their
broker award, that would be the correct deductions
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Mr. Doyle.· I don't believe I do know.· I don't see a
date on it or anything.
· · Q.· ·Now, in this instance, in terms of claims and
areas of claims we have, police station, maintenance
barn, and exhibit -- what exhibit number do I have?
· · A.· ·Exhibit No. 10.
· · Q.· ·Ten.
· · · · · · · So, on Exhibit 10 -- and J.S. Held was
your appraiser.· Is that right?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· Do you think this is something that was
used in the process?
· · A.· ·I feel like they put it together for the use in
their presentation to Judge Burgess, yes.
· · Q.· ·Okay.· Does it have items on here that you
think are not appropriately on here?
· · A.· ·As far as a spreadsheet of what they saw, yes.
Does it have items on here that shouldn't be a part of
the appraisal award?· Yes.
· · Q.· ·Okay.· Well, let me just -- let's look at the
items.· There's the police station, one.· The
maintenance barn has got three next to it.· Okay?· City
barn, depot community room, depot museum, gazebo, shed,
flag pole, flag pole and fire station.· Those are the
categories.
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provided -· · · · · · · Well, if it were an appropriate award, it
wouldn't contain something that shouldn't be in there.
Let's -- let's classify it by saying that.· All right?
If it were proper and would stand on its own as being a
valid appraisal award, then those reductions would be
made and that amount would be paid, yes, sir.
· · Q.· ·Okay.· Thank you.
· · · · · · · MR. DOYLE:· And where's that -- this right
here (indicating)?
· · · · · · · MR. HENDERSON:· Yeah.
· · · · · · · MR. DOYLE:· Do you have that?
· · · · · · · MR. OLD:· Are you okay?
· · · · · · · THE WITNESS:· Oh, yeah, I'm just -- I'm
just scattered.
· · · · · · · MR. DOYLE:· He's just stacking the
documents wrong.
· · · · · · · THE WITNESS:· I can do that.
· · · · · · · (Exhibit 10 marked.)
· · Q.· ·(By Mr. Doyle)· Let me show you Exhibit 10.· Do
you know what that is?
· · A.· ·It's J.S. Held's summary of the -- I guess you
call it their analysis of the claim.
· · Q.· ·Do you know when that was prepared?
· · A.· ·I'm not sure I do know when it was prepared,
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· · A.· ·Yes, sir.
· · Q.· ·And I think you told me earlier that you were
not aware of all these categories being in dispute until
after you got the award.· Is that correct?· Or after -until you had talked to Mr. Old and found out they were
talking about things that were outside what you thought
was an appropriate group of topics.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·About things that were outside the scope of the
laws, yes, sir.
· · Q.· ·(By Mr. Doyle)· Yeah.
· · · · · · · That's the first time you heard there were
other claims.· Right?
· · A.· ·Yes, sir.
· · Q.· ·So when would that be?
· · A.· ·Well, I can't put a date on it.· Sometime
between -- sometime after J.S. Held and Domangue started
making inspections.· There was a delay, it seems to me,
in them making inspections.· Sometime after they started
making inspections, during one of our status -- our
calls to discuss -- Our status didn't come to us like -it -- the status was more like we inspected this, and
they wanted to do this, this and this.
· · Q.· ·Did -- did somebody tell Mr. Held -- I mean,
J.S. Held -- and that's Mr. Fielder --
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· · A.· ·Uh-huh.
· · Q.· ·-- as the appraiser that works for J.S. Held.
Right?
· · A.· ·Right.
· · Q.· ·Did somebody -- I think we've talked about the
fact that you were talking to Mr. Old, Mr. Old was
talking to Mr. Fielder, somebody must have told
Mr. Fielder, "Some of these things shouldn't be here."
· · A.· ·I don't know what Mr. Fielder argued with or
presented -- I say argued -- presented it to Judge
Burgess or the umpire.· I don't know what he presented.
I know he inspected -- he inspected all these
properties, I believe, the same properties that Mark
Domangue inspected.· Okay?· So that they're looking at
the same things.
· · · · · · · His spreadsheet, it appears to be designed
to show the difference or the delta between the two
estimates out there.· All right?
· · Q.· ·Why was your -- your person in the appraisal
process discussing items that he thought should not be
there at all?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I don't know what Mr. Fielder discussed in the
appraisal process.· I can't tell you.
· · Q.· ·(By Mr. Doyle)· I understand, but can you tell
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doing.
· · A.· ·I would expect him to be armed with the
information he needed to make his -- his argument to the
panel, yes.
· · Q.· ·And did you ever ask J.S. Held how these other
items came to be part of the discussion with the umpire?
· · A.· ·I've never had a conversation with J.S. Held.
· · Q.· ·Do you know if Mr. Old did?· Did you talk to
Mr. Old about getting that information?
· · A.· ·I did not.
· · Q.· ·Don't you think that would be important to -when you're making an assessment that the umpire failed
to properly and competently and honestly assess this,
don't you think you ought to make an assessment yourself
as to what information your agent was giving him?
· · A.· ·I'm not in a position to make an assessment of
what my agent gave him in the appraisal process because
I'm not sure I have all the information he presented. I
don't know what he presented.· I told you that.
· · Q.· ·But you haven't made the effort to find that
out, have you?
· · · · · · · MR. OLD:· Objection, form.
· · · · · · · We actually asked, Mr. Doyle, to hold this
deposition off so the appraisers could be deposed, and
y'all elected to proceed.· And I made it clear -- and
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me why -- it doesn't make any sense, does it?
· · A.· ·Well, from one standpoint, it does, yes.· You
know, he probably wanted to inspect -- now, I'm speaking
for him.· Okay?
· · Q.· ·I'm talking about, he was your representative
on the appraisal process.· Correct?
· · A.· ·Yes.· Well, J.S. Held was, yes.
· · Q.· ·TWIA's representative was J.S. Held, whose
employee was Mr. Fielder.
· · A.· ·Yes.
· · Q.· ·And he was supposed to be pitching to the
umpire the positions that were relevant to the TWIA's
position.· Correct?
· · A.· ·Oh, yes.
· · Q.· ·And he would be armed with the information to
provide to the umpire so that he could make a competent
decision.· Correct?
· · · · · · · MR. OLD:· Objection, nonresponsive.
· · A.· ·I'm not sure -· · · · · · · MR. OLD:· I'm sorry.· Objection, form.
Excuse me.
· · A.· ·I'm not sure what he presented to Judge
Burgess.
· · Q.· ·(By Mr. Doyle)· I didn't ask you what he
presented.· I just said that's what y'all would be
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I'll make it clear now on the record -- I made it clear
we were willing to postpone this deposition until after
the appraisers had been deposed, and y'all elected to
proceed without it.
· · · · · · · So the fact that he doesn't have
information from the appraisers that would be available
had we waited is not to be challenged.· He shouldn't be
challenged about that.· Y'all elected to proceed today
without those depositions, and that's in writing.
· · · · · · · MR. DOYLE:· Thank you, Mr. Old.
· · Q.· ·(By Mr. Doyle)· But I -- my question is:· You
don't have to go to your -- to your agent's, your
appraiser's deposition to find out what he was doing and
why he was doing months after this occurred, do you?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Restate your question.
· · Q.· ·(By Mr. Doyle)· Well, I just heard from Mr. Old
about how we could take Mr. Fielder's deposition.
Right?· You heard that.
· · A.· ·Yes, sir.
· · Q.· ·Okay.· You have an opportunity to pick up the
phone and call him, don't you?
· · A.· ·I don't understand what my -- what would be
gained by -- what you think would be gained by me
talking to Mr. Fielder when the award -- he didn't sign
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the award.· This is not part of my award.· My problem is
with the award -· · Q.· ·Mr. -- Mr. -- Mr. -· · A.· ·-- not his spreadsheet.
· · Q.· ·Mr. Strickland, my problem is that you filed a
statement with a district judge, an affidavit that was
sworn to by you -· · A.· ·Uh-huh.
· · Q.· ·-- holding yourself out to be an expert in the
appraisal process, and you demeaned the umpire saying
that he did not provide an honest appraisal, assessment.
At least you would say he did not -- he participated in
a dishonest assessment, and yet you never have made any
attempt between the time -- nearly a year ago when the
appraisal award was made to find out what your
representative did in that regard.· Is that correct?
· · · · · · · MR. OLD:· Objection -- objection, form.
It's argumentative.
· · A.· ·My representative had no impact on the
appraisal award as it was presented to us.· I would have
gained nothing in regard to -- in relation to deciding
what to do about -- if the award was proper or not
regardless of what he told me because it hadn't -· · Q.· ·Let's look at Exhibit No. -- No. 10.
· · A.· ·Okay.
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· · Q.· ·How do you know?
· · A.· ·There was no reason for me to call J.S. Held.
· · Q.· ·How do you know?
· · A.· ·He didn't sign the award here.· Had he
participated in this -- in this award, I would have had
a problem with it, but -· · Q.· ·How do you know what he did?· You haven't
even -- you couldn't tell -- you can't tell this jury
today what Mr. Fielder did in any of the meetings that
he had with Justice Burgess, can you?
· · · · · · · MR. OLD:· Object to form.
· · · · · · · Go ahead.
· · A.· ·You're -- you're absolutely right.
· · Q.· ·(By Mr. Doyle)· Okay.· That's -· · A.· ·I'm not a party to that.· I don't know what
transpired.· All I know is this wasn't factored into the
appraisal award, regardless.
· · Q.· ·So since the appraisal award and today -- I
want to make it clear -- you haven't spoken to
Mr. Fielder or anybody at J.S. Held about what occurred
during the process.· Right?
· · A.· ·During this -· · Q.· ·Is that correct?
· · A.· ·During the City of Dickinson appraisal, no -· · Q.· ·Okay.
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· · Q.· ·Don't you think if he gave Exhibit No. 10 to
the umpire and didn't say "Some of these things
shouldn't be here," that that would be dishonest?
· · A.· ·Again, I don't know what he presented to the
umpire.
· · Q.· ·But I didn't ask that, what you knew what he
gave, because you haven't taken the opportunity between
the award and today, June 30th of 2016, to find out who
your own person, who you paid -- you paid J.S. Held
nearly half a million dollars last year, and you didn't
call to find out what they did and whether they took
your position or not?
· · · · · · · MR. DOYLE:· Object to form.
· · Q.· ·(By Mr. Doyle)· Is that right?
· · · · · · · MR. OLD:· Wait, wait, badgering the
witness and arguing with the witness.
· · Q.· ·(By Mr. Doyle)· Is that right?
· · · · · · · MR. OLD:· Let's ask questions.
· · Q.· ·(By Mr. Doyle)· Is that right?
· · · · · · · Have you called them or talked to them or
spoken with anybody at J.S. Held or with Mr. Fielder and
asked him for ten minutes how in the world this report,
this document itself, Exhibit 10, worked?
· · A.· ·That exhibit had no bearing on that award that
we were considering.
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· · A.· ·-- I haven't spoken to anybody at J.S. Held's
office.
· · Q.· ·Okay.· And you have not -- and yet you have
filed an affidavit with Judge Cox -· · A.· ·Yes, sir.
· · Q.· ·-- in which you have said that Justice Burgess
did not render an honest assessment, which would, very
possibly, have included this document, Exhibit 10.
· · A.· ·My statement was regarding the award.
· · Q.· ·The outcome.
· · A.· ·Yeah, the outcome.
· · · · · · · I don't know what -- I don't know what
Mr. Fielder told Judge Burgess.· I don't know what he
presented.· All I know is Mr. Fielder did not agree with
this, didn't sign it, and I've got an award I can't act
on.
· · Q.· ·And you don't know why he didn't sign it
either, do you?
· · A.· ·He didn't agree with it.
· · Q.· ·But you don't know whether he didn't agree with
it because it's $10 too much, $10 too little or had
things on there that shouldn't be on there.· You don't
know what the reason was, do you?· Do you?
· · A.· ·I know they didn't agree on a lot of -- a lot
of items.· I can't enumerate them.· I just know that

U.S. LEGAL SUPPORT
(713) 653-7100

YVer1f

Paul Strickland
June 30, 2016

226 to 229

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 226
there was no agreement between them.
· · Q.· ·How do you know any of it because you've never
spoken to him and you've never spoken to anybody at J.S.
Held about this?
· · A.· ·His e-mail here says we don't agree with the
assessment.· That's -- that's -· · Q.· ·And as I say, it might be that he didn't
agree -- he may have thought it was too little, if he's
a fair -- why are you starting to smile?· If he's a
fair-minded person and he felt like, in the process,
having gone out there and evaluated himself, he may have
said it's -- it's too little?
· · A.· ·May I see your spreadsheet?
· · Q.· ·Sure, but let's answer this question first.
· · A.· ·May I see your spreadsheet?· I'll answer your
question.· The information I'm going to give you is on
the spreadsheet.
· · Q.· ·Okay.· I'm just going to ask you if you talked
to him -- talked to him about any of that.
· · A.· ·I have not spoken to him.
· · Q.· ·Okay.· Now, if you had seen this, you would
have been shocked, wouldn't you, Exhibit 10?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Shocked as to?
· · Q.· ·(By Mr. Doyle)· If you had seen this before the

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 228
· · A.· ·Well, yes.
· · Q.· ·There are numbers on here.· He's evaluating,
and he's putting prices on them.· Right?
· · A.· ·He's trying to come up with a difference in the
two appraisal estimates.· That's what this does.
· · Q.· ·Yeah, for all the items, not just the ones you
thought were appropriate.
· · A.· ·For the inspected items, yes, sir, I believe.
· · Q.· ·All the items.
· · · · · · · And so -- but you wouldn't have been upset
if you found out that he was sharing this as an
appropriate list with the umpire?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·When I would have been upset is if he had
signed an award that included those items.
· · Q.· ·(By Mr. Doyle)· Okay.· Now, you see all these
items down here, these -- these items I just went
through on the left-hand side?
· · A.· ·I do, yes, sir.
· · Q.· ·And the ones that you said until sometime when
Mr. Old told you there were other items that you thought
were appropriate, you didn't know that there are even
claims being made about them.· Right?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·We have never had a notice from the City of
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award, you would have been shocked that your appraiser
is discussing and -- and -- and negotiating with regard
to items that you thought should not even be on the
list. Right?
· · A.· ·I wouldn't say I'd be shocked, no, sir. I
wouldn't be involved -- once I get that award is when
I -- that's -- that's when it becomes imperative for me
to know what's there.
· · Q.· ·You were -- you were talking to Mr. Old and
getting status conference.
· · A.· ·Right.
· · Q.· ·And you said you became concerned when you
found out they were talking about things that shouldn't
be on there; and if you found out that among those
things on there, that if it -- in fact, that Mr. Fielder
was providing Exhibit 10 to the umpire, you would have
been -- you would have disagreed with him, wouldn't you?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·You're assuming that this was created, and he
argued that these were the prices that should be
included in the award for these items.· I don't know
that that transpired.· I know he inspected the same
things Domangue inspected, to look at the same thing
Domangue looked at.· That's all I know.
· · Q.· ·(By Mr. Doyle)· And he put numbers on them.
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Dickinson regarding damage to those items.
· · Q.· ·(By Mr. Doyle)· Well, that's a specific
document.· Is that what you're telling me?· Or I thought
you were telling the jury earlier that you had no
idea -- I think you told us that -- you had no idea that
they were making claims about things, other than these
specific items that had already been identified in
your -- in your papers.· Right?
· · A.· ·What we had notice of -- they gave us notice of
claims.· We sent an adjuster out.· We looked at it.· We
closed the claim.· Past that point we never had notice
of anything else, no, sir, certainly not these items
here.
· · Q.· ·And you didn't have any idea these items even
existed as part of their claims, correct, until you
heard inferentially from a status conference with Mr. -Mr. Old?· Is that what we understand?
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Is that correct?
· · A.· ·Ask your question again.
· · Q.· ·As I understand it, you said, "I didn't know
about any of these -- any of these other areas of claims
until hearing from a status conference from Mr. Old,"
which he said there are other areas they're talking
about.· Is that a fair description of your testimony?
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· · · · · · · MR. OLD:· Object to form.
· · A.· ·The -- a fair description of my testimony is we
were never given any notice about any of these items
here.
· · Q.· ·(By Mr. Doyle)· I'm not playing games with you
on notice.· I'm talking about -- I want you to listen to
my question.
· · A.· ·All right.
· · Q.· ·Did you not testify earlier today that you did
not have any idea that Dickinson was making claims about
properties that are -- that were not on your list until
sometime in the middle of the appraisal process when
Mr. Old told you they were looking at areas that are
outside of your normal -- outside of what you thought
was being the claim?
· · · · · · · MR. OLD:· Wait.
· · · · · · · Object to form.
· · Q.· ·(By Mr. Doyle)· You can answer.
· · A.· ·I'm going to tell you today, to this date, as
we sit here, we still don't have those -- they have
never told us, "We're claiming this damage."
· · Q.· ·Don't play games with me.
· · A.· ·I'm not.
· · Q.· ·You are with the jury.· What I'm saying to you
is --
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· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· Did you know that from the time
the appraisal started that they were talking about these
items?
· · A.· ·No, sir.
· · Q.· ·When did you first learn that they were talking
about each and every one of these items?
· · A.· ·As I mentioned a minute ago, we've never
received -- let me finish, please.· Let me finish.
· · · · · · · We've never received notice from the City
of Dickinson about any damage to those.· We have an
award.
· · · · · · · MR. DOYLE:· Objection -- objection,
nonresponsive.
· · · · · · · MR. OLD:· Let him finish.· You can answer.
· · · · · · · MR. DOYLE:· He can talk all he wants, but
I'm not -- I don't -- I want it stricken.
· · · · · · · MR. OLD:· That's fair, but he still has a
right to answer and then you can ask the Court to strike
it.
· · Q.· ·(By Mr. Doyle)· You're not answering the
question.· Can you not answer the question?
· · · · · · · MR. OLD:· You're not giving him a chance
to.
· · Q.· ·(By Mr. Doyle)· What I'm trying to do is to
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· · · · · · · MR. OLD:· Mr. Doyle, that is enough of
that kind of sidebar.· Be respectful of this witness.
· · Q.· ·(By Mr. Doyle)· Mr. -- Mr. Strickland, what
I've asked you -- you're saying they're supposed to give
some sort of formal notice, some sort of document.· Is
that the point?· And that you have not gotten it to this
day?· I'm not talking about that, and I haven't been
talking about that.
· · · · · · · I've been talking about what you told me
earlier today.· You said, "I have no idea they had a
claim and they had a concern and they were arguing about
issues of property that we didn't know about."
· · · · · · · Do you remember telling me that?
· · · · · · · MR. OLD:· Wait, wait.
· · · · · · · Objection, form.
· · A.· ·You're twisting my statement, Mr. Doyle.
· · Q.· ·(By Mr. Doyle)· Okay.
· · A.· ·I didn't say -· · · · · · · MR. OLD:· You've answered.
· · Q.· ·(By Mr. Doyle)· So is it fair to say, then, are
you now taking the position that you have known all
along, since the appraisal process started and into the
appraisal, that they were not just talking about one,
two, three, four items, but each and every one of these
items that you see on -- on this J.S. Held sheet?
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get -- what the jury wants to know, I believe, what I
want to know is when you were aware of the claims with
regard to these properties.
· · A.· ·What the jury needs to understand is we still
don't have a claim from the insured.
· · Q.· ·No, Mr. Strickland.· I'm asking you very
simply, very clearly, when did you know that they were
making a claim about the police department?
· · · · · · · MR. OLD:· Stop.
· · · · · · · Go ahead.· He changed his question.
· · A.· ·They made claim for four properties when they
turned -- let me finish, please.
· · Q.· ·(By Mr. Doyle)· Mr. -- Mr. -- when did -- I'm
not asking about four properties.· When did you learn
about the police department?
· · A.· ·I'm trying to answer your question.
· · Q.· ·When?
· · A.· ·After they filed the first notice of loss.
· · Q.· ·When did you know about the maintenance barn?
· · A.· ·I don't know if it was with the first notice of
loss or when the adjuster went out, but on -· · Q.· ·City barn?
· · A.· ·Do you have a copy of the first notice of loss?
· · Q.· ·City barn?
· · A.· ·Do you have a copy of the first notice of loss?
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I don't know which buildings were there, which would
have been when we were made aware of that.· The adjuster
was made aware of the other items at his inspection. I
can't remember which date was which.
· · Q.· ·And that was at the very beginning.· Right?
· · A.· ·That was when the claims started, yes, sir.
· · Q.· ·Yes, sir.
· · · · · · · And then -- and so my question -- let's
get that out of your system.· Is that out of your system
now?
· · · · · · · MR. OLD:· Is that a question?
· · Q.· ·(By Mr. Doyle)· First notice of claims of loss.
· · A.· ·You asked me about a date; when.· And -- and
I'm telling you four of those items that were included
in the loss -- the loss -- were on the first notice of
loss.· The others were pointed out to the adjuster at
his inspection in the field.· You asked me about a date.
I couldn't tell you that without seeing that.
· · Q.· ·Okay.· So it's when your adjusters were in the
field, they were given notice of when those other claims
were made, and you don't know when they were.
· · A.· ·When they were what?
· · Q.· ·When they were identified.
· · A.· ·The ones that were a part of the loss were -that weren't listed on the first notice of loss were
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to get us there, is when you went and got to Nelson to
do the assessment in October of 2013 -· · A.· ·Uh-huh.
· · Q.· ·-- the same items that's on -- on Mr. Fielder's
little report sheet here are found on Nelson's
engineering report.
· · A.· ·Okay.
· · Q.· ·You're not surprised by that, are you?
· · A.· ·No, I'm not.· They're going to look at -they're going to look at whatever the appraisers look
at, I believe.
· · Q.· ·And that was -- that was October of '13, 2013.
Right?· Do you want me to show you the date?· Here you
are, October 12, October 18 and then -· · A.· ·Okay.
· · Q.· ·-- I think the date of the report is
October 10.
· · A.· ·All right, sir.
· · Q.· ·But the letter is 18th, and the report, I
think, is on the first page here.
· · A.· ·Okay.
· · Q.· ·But if you want, I can go through each one of
those and show you that the police barn and all those
things are there.
· · A.· ·It's not necessary.
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pointed out to the adjuster when he was in the field;
and he acted on them, he inspected them, he photographed
them and wrote estimates if it was appropriate.
· · Q.· ·So that's from before you filed your first
payment of claims of loss.· Is that right?
· · A.· ·That would have been -- yes.
· · Q.· ·For you.
· · A.· ·That would have been during the initial claims
investigation.
· · Q.· ·So you've known about all of these items since
that time.· Correct?
· · A.· ·No, sir.
· · Q.· ·You've known that they existed.· I'm not
talking about what the nature of the claim was.· You've
known of the existence of the issue since that time.
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Is that fair?
· · A.· ·We know -- we knew that there were scheduled
items under the policy, yes, sir.
· · Q.· ·And that people were asking people to take
pictures of them and to assess them.· Correct?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·The damage that was reported to us, yes, sir.
· · Q.· ·(By Mr. Doyle)· As a matter of fact, what made
me -- I was about to ask you about, along those lines,
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· · Q.· ·You're not surprised.
· · · · · · · Now, in terms of Mr. Held -- let's look at
this for a second if we can.· Do you mind?· Here, I'm
sorry (indicating).
· · · · · · · The number that Mr. Fielder or J.S. Held
came to ultimately, if you look at the second page -· · A.· ·(Complying.)
· · Q.· ·-- the key -- the key number, if you were doing
an assessment here, would be -- you see TWIA ACV
seventy-nine thousand eight eighty-two seventy-six?
· · A.· ·Yes, sir.
· · Q.· ·And that's what was paid.· Right?
· · A.· ·I believe so, yes, sir.
· · Q.· ·Okay.· And then you look at the one to the left
of it.· What's that?
· · A.· ·The one to the left would be RCV.
· · Q.· ·Okay.· That's -- which gets you to the 79.
Okay?
· · A.· ·You would take the RCV and back off the
depreciation to get the ACV, yes, sir.
· · Q.· ·Okay.· But if you -- if we compare the RCV of
TWIA that got you to the $79,000 -· · A.· ·Uh-huh.
· · Q.· ·-- to the RCV of JSH, there's about $100,000 -a hundred and -- plus $100,000.· It's a hundred and --
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$110,000 difference, isn't there?
· · A.· ·Appears to be, yes, sir.
· · Q.· ·So JSH, your appraiser, came up with more
than -- $100,000 more than your appraisal that you were
supposed to pay.
· · A.· ·Of the damages that they looked at here, but he
makes a statement -- he makes a statement in his
estimate.
· · Q.· ·I didn't ask you.· I just want -· · A.· ·He includes not storm damage.
· · · · · · · MR. DOYLE:· Objection.· I didn't -- I
didn't get to ask my question.· I move to strike.
· · Q.· ·(By Mr. Doyle)· Mr. Strickland?
· · A.· ·Uh-huh, yes, sir.
· · Q.· ·My question to you is:· When you look at the
$79,000 -· · A.· ·Okay.
· · Q.· ·-- and you compare it to the number -- to
immediately -- and to make a comparison between TWIA and
JSH, you have to look at the RCV numbers, and the RCV
number gives you your ACV number.· Right?
· · A.· ·Yes, sir.
· · Q.· ·And so looking at the RCV -- and we don't have
one for JSH.· We don't have an ACV on JSH, but if we
look at -- compare the RCVs between the two, there's a
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· · Q.· ·So what -- when I don't -- I don't have that in
front of me.· Do you have that with you?
· · A.· ·I don't.
· · Q.· ·Okay.· So if I just looked at this, there's a
hundred thousand dollars difference.
· · A.· ·If you just looked at this information without
considering everything, yes, sir.
· · Q.· ·Now, you're making the statement based upon
something you saw, not on any conversation with J.S.
Held.· Right?
· · A.· ·Yes, sir.
· · Q.· ·Because you told me you didn't ever talk to
J.S. Held about this sheet.
· · A.· ·No, sir, I haven't.
· · Q.· ·Okay.· So, insofar as what's on this sheet,
then, what are you talking -- how do you know what this
sheet means if you've never spoken to them about it?
· · A.· ·I'm going by what it appears to me.· It says,
"An estimate summary of City of Dickinson."· It looks
like he's summarizing all the estimates that were
available to him.· I'm going simply by what he says here
as far as the purpose of this sheet.
· · · · · · · I'm going to guess that he used some
information off this sheet, if not all, in his
presentation to Judge Burgess.· I don't know of that to
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hundred and thirty-six thousand eight thirty-four
twenty-five is what TWIA had estimated.· Right?
· · A.· ·Yes, sir.
· · Q.· ·And what JSH estimated for exactly the same
items is $245,304.54.· Is that what it says?
· · A.· ·That's not a correct statement, though.
· · Q.· ·Is that what it says?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·No, sir, it doesn't say for the exact same
items.
· · Q.· ·(By Mr. Doyle)· Well, it's in the same line.
It's in the same line, is it not?
· · A.· ·It's in the same line as the total, but J.S.
Held in his estimate states that it includes nonstormrelated items.
· · Q.· ·Is that on this?
· · A.· ·It's in the estimates that these numbers came
from.
· · Q.· ·Where is that on this?
· · A.· ·It's in the estimates.
· · Q.· ·So you're -- but is it on this document?
· · A.· ·This is his worksheet, his spreadsheet. I
don't -- no, it's not on his document.
· · Q.· ·Okay.
· · A.· ·That statement is not.
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be a fact.· I don't know why he prepared this.· I've
never spoken with him.
· · Q.· ·My point is:· What specifically did he ever say
where he pointed to $245,000 and tell you that it didn't
have -- it had to do with non-- nonstorm claim damage?
· · A.· ·What he tells me -- this a summary of his
estimates, an estimate summary.
· · Q.· ·And why would he be making estimates of
nonstorm damage property?
· · A.· ·I can't speak to that.· I didn't make that
estimate.
· · Q.· ·It doesn't make any sense, does it?
· · A.· ·I don't know why he wrote that.· It might have
made sense in his -- I don't know the form he followed
or anything else.· I have not -- I have not spoken to
him.· All I know is what he includes in his estimate,
and this is a summary of those estimates, apparently.
· · Q.· ·What he includes in what estimate?
· · A.· ·The estimates that he has written that he
produced in discovery that were information, I think, he
presented to Judge Burgess.
· · Q.· ·Is the nonstorm damage outside the scope of -of -- of the appraisal?
· · A.· ·Nonstorm-related damage should not be included
in the appraisal, yes, sir.
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· · Q.· ·Okay.· So it wouldn't have been appropriate to
have it on this sheet and give that to Judge -- to
Justice Burgess.· Correct?
· · A.· ·I can't speak to what would be appropriate
because I don't know what he discussed with Judge
Burgess.· All I -- all I can tell you is what I saw in
his estimates.
· · Q.· ·Well, but you haven't -- you haven't explained
the -- what you saw in the estimates didn't tell you
what this sheet was, did it?· You told me that.
· · A.· ·This sheet tells me it's a summary of the
estimates.
· · Q.· ·The estimates that he made.
· · A.· ·That who made?
· · Q.· ·That J.S. Held made.
· · A.· ·It appears a summary of all the estimates.· It
appears to be his summary of all the estimates that were
made available to him because he lists Mark Domangue's
estimates on here, too.
· · Q.· ·Right.
· · A.· ·So it's not -· · Q.· ·So let me ask you this:· If he -- if J.S. Held
has taken the position that there is $100,000
difference, do you think it would be appropriate for
TWIA to adjust its position and to compensate Dickinson
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in this litigation.
· · A.· ·You're -- there are -- we're -- we've got some
terms here going around.· "Agent" to us implies
something -· · Q.· ·(By Mr. Doyle)· Forget agent.
· · A.· ·All right.
· · Q.· ·He's your appraiser.· Would you abide by his
conclusion as to what was appropriate that should be
paid?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·The appraiser isn't an adjuster, isn't -- isn't
going to necessarily be working this claim as a reopener
as a reinspection.· He's there to go ahead and take it
and prepare damages and present our position.
· · Q.· ·(By Mr. Doyle)· Is that a no?
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· When my question was:· If he -if he -- if the appraiser simply said this is the right
number, would you pay that number?· And the answer, I
take it, is "no"?
· · A.· ·It would be "no" at face value.· We'd have to
-- we'd look into it to make sure that number is
appropriate.
· · · · · · · MR. DOYLE:· We've got to stop because of
the tape.
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for that differential?
· · A.· ·What would be -· · · · · · · MR. OLD:· Object to form.
· · A.· ·What would be appropriate if there was damage
that was the result of Hurricane Ike that was unpaid and
covered under that policy, we would owe that.
· · Q.· ·(By Mr. Doyle)· Well, if that's what J.S. Held
said, would you pay it?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·If it were -- again, it doesn't matter who says
it.· If it's documented and it -- and it resulted from
Hurricane Ike from this -- from this -- this event and
was covered during that policy term, yes, we would pay
it.
· · Q.· ·(By Mr. Doyle)· And J.S. Held is your agent, is
he not?
· · A.· ·No, sir.· He's our appraiser.
· · Q.· ·Well, that's even bigger -- that's even more
important than an agent, isn't it?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I don't know the legal -· · Q.· ·(By Mr. Doyle)· Well, you would abide by what
your appraiser tells you to do, wouldn't you?
· · · · · · · MR. OLD:· Object to form.
· · · · · · · You're not familiar with what's going on
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· · · · · · · MR. OLD:· Good time for break.
· · · · · · · THE VIDEOGRAPHER:· Off the record at
3 o'clock p.m.
· · · · · · · (Recess from 3:00 p.m. to 3:09 p.m.)
· · · · · · · THE VIDEOGRAPHER:· Back on the record at
3:09 p.m.
· · Q.· ·(By Mr. Doyle)· Are you aware of the recent
decision that speaks to the issue of appraisals?
· · A.· ·Which issue -- which decision is that?
· · Q.· ·Well, where the Court has concluded that Texas
courts indulge every reasonable presumption to
sustain -- to sustain an approval of awards?
· · A.· ·I believe we discussed it in generalities, but
I have not read it and I'm not familiar with it.· We
depend on -- legal terms, motions, rulings, hearings,
things like that, we depend on our counsel to keep us
straight.
· · Q.· ·And so that would imply that -- that the
presumptions are in favor of the umpire in terms of what
he was doing in terms of preparing a correct assessment.
· · A.· ·I -- I can't comment on what they included in
that.· I don't -- I didn't read it.· I haven't seen it
or anything like that.· I'm going to say that I would
imagine all their assumptions are -- it's about a valid
appraisal -- based on a valid appraisal.
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· · Q.· ·And y'all have just chosen to ignore that.
Correct?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·We have not chosen to ignore the fact that we
don't have a valid appraisal.· That's -- that's foremost
in our minds.
· · Q.· ·(By Mr. Doyle)· Well, what's interesting to me
is, is that we've been talking here today, this
afternoon, and it's become apparent that you, as well as
your lawyer, were aware that the umpire was getting
information, and now know the umpire is getting the
information not just from Dickinson's appraiser but from
your appraiser about properties that you say should be
excluded, and that he makes a decision about those
two -- those two conclusions that includes all the
properties and you say, "No, it's outside the scope."
· · · · · · · Now, how is it that -- that -- that he's
wrong and you're right on that?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I just noticed something when I sat back down
and picked this up (indicating).
· · Q.· ·(By Mr. Doyle)· Well, I think we just noticed
something after you took a break and when you went to
get together with your lawyer.
· · A.· ·It's this clause right here that says it -- his
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of the items shouldn't be here.· Strike through the
items that shouldn't be there.
· · A.· ·Mr. Doyle -· · · · · · · MR. OLD:· Object to form.
· · A.· ·-- again, you can ask me questions and you can
make your own notes.· I'm not going to make your notes
for you, but here's what I'm saying ...
· · Q.· ·(By Mr. Doyle)· No, no, no, no, no, no.· I'm
asking you -- then you don't have to write it down.
Just tell me which ones should not be there.
· · A.· ·Should not be where?
· · Q.· ·On that sheet.
· · A.· ·I don't know the purpose of this sheet.· This
looks like an estimate, comparative estimate.· Now, if
you're asking me which estimates -- which -- which items
here are listed in the sheet that shouldn't be in the
award, I can certainly point those out to you.
· · Q.· ·Okay.· Go ahead and do that.
· · · · · · · And here's the pen.· You can strike
through them.
· · A.· ·No, sir I'm, not going to strike through them,
but the -· · Q.· ·Well, go ahead and give it to me now.
· · A.· ·Well, the loss -- there are three categories
property falls in.· Now, I'm not -- I'm just letting --
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disclaimer on his analysis says, "Held's analysis is
limited to the determination of scope and estimated cost
of repairs, although it does not address policy coverage
or other insurance issues."
· · · · · · · And I would expect him to inspect
everything that Domangue has inspected.
· · Q.· ·I'm not asking you about that.
· · A.· ·All right.
· · Q.· ·I'm asking about the fact that -- that from
what we see here, he was -- he was debating with -- with
the other lawyer, the other appraiser and with the
umpire about properties that you say should -- which
properties shouldn't be on here, by the way?· Let me ask
you:· Let's just do this.· Here's a pen.· Strike through
them.· You tell me what shouldn't be here.
· · A.· ·Well -· · · · · · · MR. OLD:· Objection, form.
· · A.· ·-- I will tell you this:· Anything -· · Q.· ·(By Mr. Doyle)· No, the pen, just do it.
· · A.· ·I'm not going to mark your paper for you.
· · Q.· ·No, no, no.· This is my paper for this
deposition, and here's my pen, and you're the -- you're
the -- you're the corporate representative.· You're
the -- you're also the appraiser expert, and I'm -- and
this is the document of your appraiser, and you say some
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giving you the basis for my thoughts.· You said which -which shouldn't.
· · · · · · · The ones that shouldn't be there are 14,
15, 17 and 18.
· · Q.· ·Okay.· Well, let me -- hang on, 14, 15, 17 and
18.
· · A.· ·They shouldn't be a part of the award, not
necessarily not in this document.
· · Q.· ·Okay.· What else?
· · A.· ·The rest of these -- the rest of these items
were addressed in the loss.· They were part of the loss
and the items that were in that loss -· · Q.· ·How about the one on the next page, the fire
station?
· · A.· ·It was -- it was a part of the -- of the loss.
· · Q.· ·So the ones that you've just said are outside
the scope are items that -- based upon the gazebo, the
shed, the flagpole and the flagpole.· Right?
· · A.· ·I'm working from memory since we don't have a
copy of the -- we've got a copy of the award, but a copy
of the coverage information here.· The properties that
were included that were -- the properties we were given
notice of, where we looked at it, we acknowledged
damage.· They claim damage.· That was the loss.
· · Q.· ·Okay.
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· · A.· ·Anything that's not there, not in that loss, I
believe these are the items (indicating).
· · Q.· ·Okay.· That's all I wanted.
· · · · · · · Okay.· Now, you said there should have
been engineering in consideration.· Right?· You said
they didn't have an engineer.· It didn't have
engineering information before the -- before the umpire.
Right?· Isn't that one of your claims?
· · A.· ·I don't believe Judge Burgess considered
engineering information.
· · Q.· ·Okay.
· · A.· ·I think it was before him.
· · Q.· ·You -- let me take it one step at a time.
You're complaining that he did not consider engineering.
Are you complaining that he didn't have engineering
before him and he should have?
· · A.· ·I'm complaining that engineering was presented
to him and he didn't consider it.
· · Q.· ·During the appraisal process.
· · A.· ·Yes, sir.
· · Q.· ·And we're talking about before the initial
award.
· · A.· ·Before the award became official, yes, sir.
· · Q.· ·Well, again, let's don't -- let's don't, you
and I, mince words about it.
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same thing that they've been saying all along, blah,
blah, blah, I believe that was maybe his quote, and that
was -- that was what was in there.
· · · · · · · That statement in his deposition, I
think -- and it might have been more detailed than that,
but I believe it indicated that they had discussed
engineering before, acknowledged that it was sent to him
before the proposal became final, and he chose not to
consider it.
· · Q.· ·(By Mr. Doyle)· Well, again, you're very
smooth, Mr. Strickland.· I give you -- compliment you on
that and -- but what you're saying is that you listened
or saw or read the deposition of Judge Burgess, and
he's -- he had said that the issues that were raised by
engineering had been raised, it seemed to him -- and I'm
talking about based on Exhibit 13 -- Exhibit 8, which
wasn't given to him until after the initial award that
he had signed, that he had heard some of the same
topics.
· · · · · · · But are you telling the jury that he was
given this document that's in Exhibit 8 prior to
August 21?
· · · · · · · MR. OLD:· Wait.· I object to the form and
to the sidebar.
· · A.· ·Do you have a copy of his deposition?· Because
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· · A.· ·Okay.
· · Q.· ·There was an initial award, and a few days
later nobody had signed it except Judge Burgess, and -and a few days later this document -- where is it?· This
document was sent to him on August 21, a few days later.
· · A.· ·Okay.
· · Q.· ·Right?
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· We've got that.· We follow
that.
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And so I'm asking you:· Prior to that
initial award draft that was sent out, are you saying
the engineering information was there or not there?
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Earlier you said you think it
was there, that you -- you would have given it to him
because you would have given it to Fielder as soon as
you got it.· Right?
· · A.· ·I -· · · · · · · MR. OLD:· Object to form.
· · A.· ·I believe that during Judge Burgess' deposition
he indicated that they had discussed the engineering
because that was the reason he didn't consider this.· He
said something about it would have said -- it said the
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I'll be happy to look at it -· · Q.· ·(By Mr. Doyle)· No, sir.
· · A.· ·-- and pull out what I'm talking about.
· · Q.· ·We'll look at it, and you look at it
separately; but I'm just asking you whether you have any
information that would indicate that -- that TWIA gave
to him, through your appraiser, the Nelson Engineering
report that you had in October of '13 prior to
August 21, 2015?
· · A.· ·His -· · · · · · · MR. OLD:· Object to form.
· · A.· ·His deposition indicates to me that they had
discussed the Nelson causation because he referred to
seeing the same things.
· · Q.· ·(By Mr. Doyle)· Oh, come on, Mr. Strickland.
I'm asking you a very simple question.
· · · · · · · Did Mr. -- did Justice -- did Judge
Burgess -- let me back off.
· · · · · · · Did TWIA through anybody, JSH,
Mr. Fielder, any of the other people at JSH, through
Mr. Old or through you or anybody, give them the Nelson
report that's found in either Exhibit 7 or Exhibit 8
prior to August 21, 2015?
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· Yes or no?
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· · · · · · · MR. OLD:· Object to form.
· · A.· ·That's not a "yes" or "no" question.· I'm going
to tell you I don't know.· I wasn't part of that
discussion.· I don't know if that was handed to him
before then.· This transmittal right here indicates to
me that they had a disagreement, and he was sending him
this as information that would substantiate his -- his
disagreement.· Now, if it had been presented to him
before or not, I have no way of knowing.
· · Q.· ·Well, there would be no point in sending it to
him on August 21 if he had already given it to him,
would there?
· · A.· ·It would be, yes, sir.
· · · · · · · MR. DOYLE:· Object to form.
· · A.· ·I would include documentation -· · Q.· ·(By Mr. Doyle)· Oh, come on.
· · · · · · · MR. OLD:· Wait, let him finish.· Let him
finish, James.· Come on.
· · Q.· ·(By Mr. Doyle)· You're saying -- you're
saying -- you're saying it would make sense if he had
already received the Nelson report as part of the
appraisal process for him to re-send it on August 21 and
not mention it -· · · · · · · MR. OLD:· Objection.
· · Q.· ·(By Mr. Doyle)· -- and not saying anything

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 256
category, then it would be sent back for correction.
· · · · · · · MR. DOYLE:· Would you ask the question
again, please?
· · · · · · · I'll do it for you.· I'll do it for you.
· · Q.· ·(By Mr. Doyle)· Do you agree with -- do you
agree that an insurer must have a reasonable basis for
disregarding the findings of its adjusters?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·Yes, sir, there has to be a reasonable basis
for that.
· · Q.· ·(By Mr. Doyle)· Would you also agree that there
must be -- the insurer must have a reasonable
explanation of the decisions it makes on evaluations?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Yes, sir.
· · Q.· ·(By Mr. Doyle)· And that you agree that an
insurer must obtain all expert services necessary for
evaluation of a claim before concluding an
investigation?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·In the course of doing a reasonable and
thorough investigation, he should get all the available
information together that pertains to that claim.
· · Q.· ·(By Mr. Doyle)· I'll repeat my question.
· · A.· ·All right, sir.
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about the fact that this is the document we've
discussed?· That's not what this says?· It says, "Here
is."
· · A.· ·All right.
· · Q.· ·Is there anything in this letter or any
document that you've ever seen or any conversation with
anybody that indicates that they received this document,
Exhibit 7 or Exhibit 8, prior to August 21, 2015?
· · · · · · · MR. OLD:· Objection to the sidebar, and I
object to form.
· · A.· ·I would have no way of knowing that, Mr. Doyle.
· · Q.· ·(By Mr. Doyle)· Okay.· Would you agree with me
that an insurer must have a reasonable basis to
disregard the findings of the adjusters?
· · A.· ·I'm sorry.· Would you -- I didn't understand
the question.
· · Q.· ·That a -- that an insurer should have a
reasonable basis for disregarding the findings of its
adjusters?
· · A.· ·A reasonable basis for discarding the findings
of its adjusters.
· · · · · · · It's the responsibility of the carrier to
ensure that there's a thorough and reasonable
investigation.· Now, if -- if the adjuster's report
included something that couldn't fit that in that
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· · Q.· ·Do you agree that the insurer must obtain all
expert services necessary for evaluation of a claim
before concluding its investigation?
· · · · · · · MR. OLD:· Object to form.
· · · · · · · It looks like you're reading off some
case.· Is that what that is?
· · · · · · · MR. DOYLE:· Mr -- Mr. Old, would you
please button it up.· Okay?· And -- and let me ask the
questions.· If not, I'll help -- I'll -- I'll tell you
what, the next guy we depose is going to be you before
this is all over.
· · · · · · · MR. OLD:· You already threatened that,
Mr. Doyle.
· · · · · · · MR. DOYLE:· Well, that's not a threat.
· · · · · · · MR. OLD:· Have at it.· Have at it.
· · · · · · · MR. DOYLE:· Okay.
· · A.· ·Mr. Doyle, that's not a "yes" or "no" question
because a claim can be worked and closed without -- and
closed and paid without the necessity of there being
any -- I believe you said "engineering" or something
like that.
· · Q.· ·(By Mr. Doyle)· I didn't say -- I'll repeat -let me repeat it -· · A.· ·Please do, yes, sir.
· · Q.· ·-- because I don't think -- I don't think y'all
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will have a problem with this, that the insurer must
obtain all expert services necessary for evaluation of a
claim before concluding an investigation; in other
words, get all the necessary people.
· · A.· ·Now, you're speaking of when the claim is
initially worked and then when it is reopened for some
reason -· · Q.· ·No.
· · A.· ·-- as separate occurrences?
· · Q.· ·I'm just saying:· Before you conclude an
investigation, you need to get the right people together
and -- and have an investigation so that you know the
answer.
· · A.· ·You want to get all the available information
you can to conclude the claim when you -- when you
conclude the claim.· If the situation changes, you may
need a different set of experts on a reopen.
· · Q.· ·I didn't ask that.· That's not my question.
· · A.· ·Well, your question kind of bled the two
together to me.
· · Q.· ·No.· You obtained all expert services necessary
for evaluation of a claim before concluding an
investigation.
· · A.· ·Each time a claim is made, yes, sir.
· · Q.· ·Okay.· And you're not -- you wouldn't -- it
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been inspected to the insurer's satisfaction.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·That's not always the case.· That's not
always -- that's not an accurate statement.
· · Q.· ·(By Mr. Doyle)· So it's your position that it
would be appropriate to instruct the insured to repair
the facility in such a way that -- that the insurer
later can come back and say, "We're not satisfied with
the ability to evaluate this claim that's still
pending."
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·If in the course of mitigating that claim it
requires permanent repairs before the adjuster can get
there, then that will be contrary to what you're saying,
but that's what happens half the time.
· · Q.· ·(By Mr. Doyle)· If -- if -- well, let's go
back.· I'm talking about an instance where the insurer
instructs the insured to repair the claim -· · A.· ·All right.
· · Q.· ·-- at that point, the insurer can't come back
and complain that it's repaired, can they?
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Because we didn't get a chance
to inspect the site.
· · A.· ·That's right.
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would be improper to instruct an insured to proceed with
repairs until after the site has been inspected to the
insurer's satisfaction.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Oftentimes, they are told to make repairs; and
if it's something that involves a repair that would be
more or less permanent, they are instructed to take
pictures, but we want documentation of that.· I'm not
going to say that always we demand that they let us see
it in the unrepaired condition.· Sometimes repairs are
made before the adjuster sees it.
· · Q.· ·Let me read it to you again.· I don't think you
answered.
· · · · · · · "Must not instruct the insured to proceed
with repairs until after the site has been inspected to
the insurer's satisfaction," insurer's satisfaction.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Okay.· Must not -- we must tell -- let me see
if I have your question straight.· You're saying we must
tell them, "Don't proceed until we have a chance to look
at it."
· · Q.· ·(By Mr. Doyle)· No.
· · A.· ·Then I misunderstood the question.
· · Q.· ·Must -- the insurer must not instruct the
insured to proceed with repairs until after the site has
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· · Q.· ·Okay.· So let me read it to you again so that
you are comfortable that we've -- we've got this.
· · · · · · · "Must not instruct an insured to proceed
with repairs -- instruct them to proceed with repairs
until after the site has been inspected to the insurer's
satisfaction," to the insurer's satisfaction.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·You're saying -- I don't think I understand
your question.· To me -- let me tell you what I hear you
asking, if I may.
· · Q.· ·(By Mr. Doyle)· I'm just asking this question.
· · A.· ·But that question doesn't make sense to me, so
I'm trying to get it in the form I understand.
· · Q.· ·Well, let's take -- let's take an example.
Let's take an example.
· · A.· ·All right.
· · Q.· ·If an insurer goes out and tells them, says,
"Mr. Strickland, I think you need to repair your roof
and get it done, permanent repair, whatever," and later
comes back and says, "Mr. Strickland, I can't process
the rest of your claim because you repaired your roof,"
that doesn't seem kosher, does it?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·If I -- this -- this is the part that's
confusing.· If we determine it's a covered peril and we
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determine that permanent repairs are necessary before
the adjuster gets there, we're going to instruct him to
make those but document it with photographs; and then
we're not going to come back and say, "We're not going
to pay your claim."· All right?
· · Q.· ·(By Mr. Doyle)· Well, they'll tell who to
document it with photographs?
· · A.· ·Well, if the -- if the insured insists or has
to make repairs, we ask that they go ahead and
photograph it before -- if they have to make -- before
we can get an adjuster out there, we're going to want -· · Q.· ·I'm just -- I'm just saying if -- if you were
the insurer and you told somebody to repair something
completely, you would not do that unless you were
comfortable to be able to inspect it before or do
something to ensure that you could inspect it.
· · · · · · · MR. OLD:· I object to continuing to
interrupt the witness when he's making his answers. I
object to the form of this question as well.· He needs
to be allowed the opportunity to finish his answers to
your questions.
· · A.· ·Your question, as you asked it, is not a "yes"
or "no" question to me.
· · Q.· ·(By Mr. Doyle)· Let me flip it this way,
Mr. Strickland.
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historically -- unless the parties have historically
indicated through their actions that what the -- what
the award is going to look like that we get.
· · Q.· ·(By Mr. Doyle)· But once you have the award,
would you agree that the insurer must recognize when an
appraisal is highly unlikely to be set aside -· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle) -- Rather than proceed with
further aggravation and trouble.· Would you agree with
that?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·If it is apparent to us that it's highly
unlikely that that award will be set aside, we wouldn't
contest it.
· · Q.· ·(By Mr. Doyle)· You need to know how to do
that.· Right?
· · A.· ·Yes, sir.
· · Q.· ·And you need to -- the insurer must refrain
from improper tactics that undercut the integrity of the
appraisal process.
· · A.· ·They should refrain from improper tactics any
time during a claim process, appraisal or not.
· · Q.· ·And certainly, those that would -- that would
undercut the integrity of the process.
· · A.· ·Yes.
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· · A.· ·Okay.
· · Q.· ·If -- if -- if the insurer tells you to fix
your roof, instructs you to fix your roof -· · A.· ·All right, sir.
· · Q.· ·-- and you fix it, and they come back later and
say, "You fixed your roof so I can't tell you what the
damage was," that doesn't sound kosher, does it?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·In that example, no.
· · Q.· ·(By Mr. Doyle)· Okay.· In that instance, the
insurer should have made some provision for taking
pictures or preparing for whatever you do in the future,
whatever you needed to do in the future; otherwise,
don't tell them to fix it.· Right?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·What I was going to tell you was there's a lot
of steps between instructing him in this -- there's a
lot of instruction that go along with that, that should
go along with that.
· · Q.· ·(By Mr. Doyle)· Okay.· Would you say that an
insurer must recognize when it's highly unlikely that an
appraisal is going to be set aside?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I don't think until we receive the award we
have any way of knowing that unless it's -- unless it's
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· · Q.· ·Do you agree with me on that?
· · A.· ·I do.
· · Q.· ·And then following an appropriate appraisal
award, an insurer should promptly pay the remaining
amount due or the appropriate adjustments, after
appropriate adjustments.
· · A.· ·After receipt of an appropriate appraisal
award, they should pay the remaining balance owed, yes.
· · Q.· ·Promptly.
· · A.· ·Well, there's no statute, as far as I know,
about the payment time; but, yes, it should be -- it
should be -· · Q.· ·Well, there's no statute, but the whole idea
between the contract -- I mean, this whole process is a
process in which there's a duty by the insurer to
attempt to get the insured taken care of in these
terrible situations.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·What -- what I -- there is a statute that
governs payments of a normal claim.· There is no
statute, as far as I know, that governs appraisal, but
you're right, it should be paid timely.
· · Q.· ·(By Mr. Doyle)· How many appraisals have you
been involved with that have been set aside?
· · A.· ·We have taken one appraisal to trial, and that
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appraisal was set aside.
· · Q.· ·What appraisal was that?
· · A.· ·That was League City.
· · Q.· ·What is the status of it now?
· · A.· ·It's in appeal.
· · · · · · · MR. OLD:· It involved Judge Burgess, by
the way.
· · Q.· ·(By Mr. Doyle)· In your pleadings, you
indicated -· · · · · · · THE WITNESS:· Stiff.
· · · · · · · MR. OLD:· Stiff.· He looked like at me
like he was clutching his back, and I just said, "Are
you okay?"· And he said, "I'm stiff."
· · · · · · · I apologize.
· · · · · · · THE WITNESS:· I'm stiff.
· · Q.· ·(By Mr. Doyle)· You indicated that the umpire
and plaintiff's appraiser ignored the truth or acted
with reckless regard -- had reckless regard for the
truth.
· · · · · · · What did they do that was -- that ignored
the truth or -- or the -- was reckless disregard for the
truth?
· · · · · · · MR. OLD:· Can I ask you where you're
finding that statement?
· · · · · · · MR. DOYLE:· It's -- it's on my sheet of
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· · Q.· ·That are untrue.
· · A.· ·I can give you a number of examples.· One that
comes to mind is -- is this roof on the depot where it
was a laminate replacement for some -- I believe their
receipt was $79,000 when the roof that they replaced was
a shake shingle roof where it appears they obtained
information or an estimate on that for 25,000.· Like
kind and quality would have been 25,000.
· · · · · · · That's information that should have been
furnished to the appraiser, but -- but it also is an
item that was grossly overpaid in the award.
· · Q.· ·Well, you say somebody was not telling the
truth.· Who was not telling the truth?
· · A.· ·I'm saying they weren't provided the
information.· If they had been provided the estimates
that the City had received on the roof, they could have
looked at it and seen what was like kind and quality.
· · · · · · · What the appraiser and the umpire would
expect, given the proper skill set, should have done is
look up and go, "That's a laminate roof," look at the
photographs that were taken by the IA and say, "That's a
shake shingle roof, those aren't the same" and make that
proper adjustment.· That's the first item.
· · Q.· ·Where's -- where's the dishonesty?· That's all
I'm trying to get to.
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paper.
· · · · · · · MR. OLD:· I understand, but is it in an
affidavit he signed or are you just talking about Texas
Windstorm?· You're taking his deposition in two
capacities.· It's my only question.· Are you talking
about -· · · · · · · MR. DOYLE:· It's in one of the pleadings.
· · · · · · · MR. OLD:· That's fair.· That's what I'm
asking.· I know it's in the pleadings.· I didn't know if
it was in the affidavit as well.· I'm just asking for
that clarification.
· · · · · · · Okay.· I don't think it is, but I want to
make sure.
· · · · · · · MR. DOYLE:· You don't think it's in the
pleadings?
· · · · · · · MR. OLD:· I do think it's in the
pleadings.· I don't think it's in the affidavit, so this
is a question to Texas Windstorm, is why I'm asking.
So, go ahead.
· · A.· ·I'm sorry.· I lost -· · Q.· ·(By Mr. Doyle)· What is it that -- that the
umpire ignored?· What's the truth that was ignored?
· · A.· ·Are you asking me for specific items in the
appraisal I think that should -- should have been
apparent to them?
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· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· Are you saying it's a mistake?
· · A.· ·Yes, it is a mistake.· I'm not saying it's
intentional.· I don't know.· All I know is it includes a
lot more money.· It includes about two or three times
what the like kind and quality would have been.
· · Q.· ·Mr. -- Mr. Strickland, I'm sort of careful
about calling people liars.
· · A.· ·I understand, as am I.
· · Q.· ·No, you're not.· If you're -- unless you can
give me what it is that you say that in terms of people
ignoring the truth -· · · · · · · MR. OLD:· Wait.· He is answering your
question and you are -- please stop -· · Q.· ·(By Mr. Doyle)· How did they ignore the truth?
· · · · · · · MR. OLD:· -- badgering and bullying this
witness.
· · · · · · · MR. DOYLE:· I'm not badgering and whatever
the witness -· · · · · · · MR. OLD:· You are when you're telling him
you believe he's a liar, is exactly what you just said.
And, you know, don't do that.· That's inappropriate,
it's not proper and it shouldn't be done.
· · · · · · · MR. DOYLE:· I'm not saying anything -· · · · · · · MR. OLD:· You did just say that you
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don't -- you just disagreed with him.· When he said he
values the truth, you said, "No, you don't."· That's an
inappropriate accusation.· You shouldn't be making it.
You're trying to bully the witness.· You need to stop.
· · Q.· ·(By Mr. Doyle)· No, I tell you what.· In terms
of evaluating the -· · · · · · · MR. OLD:· You can make that argument to
the jury, if you want.
· · Q.· ·(By Mr. Doyle)· -- the truth is demonstrated by
what you say to people and what you -- and if you can
respond to it, this is -· · · · · · · MR. OLD:· That's jury argument.
· · Q.· ·(By Mr. Doyle) -- This is what this is -- the
position was taken, and it's got to have some substance
for somebody saying, "This is important to me," but if
you said somebody made a mistake, okay, but to say
somebody was dishonest about how they were evaluating
this, that's a much stronger statement.· Wouldn't you
agree?· Will you agree with me on that?
· · A.· ·I'm not sure it's my statement.· That is a
stronger statement.· That's not my statement.· It goes
back to -- earlier in this discussion, we were talking
about competency; and you asked what made me think that
Judge Burgess wasn't competent.
· · · · · · · If you don't have the technical skills
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something that's a mistake -· · A.· ·Uh-huh.
· · Q.· ·-- that's different than being dishonest.
You'll agree with me on that.
· · A.· ·Yes, sir.
· · Q.· ·And we've just talked about the fact that if
you have an appraisal process they're going to be -there are two different -- there's a dispute.· They have
two different appraisers in the -- in the forum, so to
speak, in the space; and there's an umpire in between.
Correct?
· · A.· ·Yes, sir.
· · Q.· ·If the appraisers are doing their job, they
know the difference between what was a shake and what
was incompetent -- and what was the other type of roof?
· · A.· ·Laminate.
· · Q.· ·Laminate?
· · A.· ·Yes, sir.
· · Q.· ·-- shake and laminate and can tell the umpire
there's a difference between shake and laminate if
they're doing their job.· Right?
· · A.· ·That's right.
· · Q.· ·And the cost difference is this; and if they're
doing their job, they will say that.· Correct?
· · A.· ·Yes, sir.
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to -- to determine things like that, it doesn't mean
you're dishonest.· It just means that's outside your
realm of -- of skills.
· · · · · · · And if you make a decision there, then it
doesn't mean it's dishonest.· It just means it's not an
accurate decision.· That decision could lead to an
assessment that's not an honest assessment.
· · Q.· ·(By Mr. Doyle)· I don't -- I don't buy your
business about using the word "honest assessment." I
think that's a dangerous word to use.· I think the
reason that it's the legal word is because honesty has a
very, very important meaning; and so making mistakes are
probably going to be par for the course in an appraisal
process, wouldn't you agree with me?
· · A.· ·I'm sure they're going to be -· · · · · · · MR. DOYLE:· Object to form and sidebar.
· · A.· ·It's possible that mistakes are made.· There
were mistakes made in this one and the other -· · Q.· ·(By Mr. Doyle)· The difference between -· · · · · · · MR. OLD:· Wait.· I'm asking you to let him
finish his answer.· He's mid-sentence.
· · A.· ·It -- it had do with a prior question and there
was another add-on that I don't recall what it was now.
I just -- I went by me.
· · Q.· ·(By Mr. Doyle)· Okay.· My point is:· If it's
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· · Q.· ·And the umpire doesn't need to be a PE.· He
doesn't need to be an architect.· He doesn't need to be
a construction engineer.· He just needs to be somebody
that understands that concept and can help make a
decision about it, and sometimes even those people make
mistakes.· Right?
· · A.· ·We are all going to make mistakes sometimes,
Mr. Doyle.
· · Q.· ·Okay.· And the appraisal process is not a
perfect process by its very nature, is it?
· · A.· ·No, sir.
· · Q.· ·And -- and it's prone, like arbitration, as you
are familiar with that concept, a lot of times it's
split the baby.· Different people have different
positions, and sometimes they come out in the middle,
sometimes they come out perfectly; but it's not a
perfect process, is it?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·As opposed to mediation or an arbitration where
they split the baby -- split the baby isn't something
that an appraisal is intended to do.· It's intended to
come up with an accurate amount.
· · · · · · · Now, in this case -- and I'm going to use
the roof, for example.· It appears that Mr. Fielder
recognized what the roof was.· Mr. Domangue is a
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licensed adjuster and a skilled contractor.· He should
have known what that roof was.
· · · · · · · They both presented those ideas to Judge
Burgess, and the award came down with a laminate, which
isn't like kind and quality.· I'm not faulting Judge
Burgess personally or anything else.
· · · · · · · I'm just saying it appeared to me at the
very least he lacked the skill set to look at that and
say, "I agree, Mr. Fielder.· That roof that was on there
was a shake.· They've got a comp.· I'm not going to
reduce this or I'm not going to allow this."
· · Q.· ·So all the appraisers that you've been involved
in had perfect outcomes as opposed to having some hits
and misses.
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·I've never had one end up in court, let's put
it that way.· I've never had one overturned.· I've never
had one contested.
· · Q.· ·(By Mr. Doyle)· Well, this one is contested.
· · A.· ·Absolutely.
· · Q.· ·And this is one of yours, isn't it?
· · A.· ·Well -· · Q.· ·And it looked like any -- and it looks like -· · · · · · · MR. OLD:· Let him answer the question.
· · A.· ·I took your question to mean one I was
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· · A.· ·We didn't agree with the award.
· · Q.· ·(By Mr. Doyle)· Did you take DISD to trial?
· · A.· ·DISD?
· · Q.· ·Yes, sir.
· · A.· ·We did.
· · Q.· ·And were you successful there?
· · A.· ·We weren't.
· · Q.· ·Okay.
· · A.· ·But we weren't able -· · Q.· ·Now, was that one that you were involved with?
· · · · · · · MR. OLD:· Wait.· Let him answer the
question.
· · A.· ·We weren't able to try the question of the
appraisal.· There had already been a summary judgment on
causation and -· · Q.· ·(By Mr. Doyle)· I didn't ask what your -· · A.· ·-- it was a breached trial.
· · Q.· ·I didn't -- I didn't ask you to explain to me
the trial.· You were telling me about the other one you
had been successful in.· I just asked you:· Did you win
in the DISD case?· "Yes or "no."
· · · · · · · MR. OLD:· Object to form.
· · A.· ·We did not win.· The only thing that was tried
was breach of contract, not the appraisal.
· · Q.· ·(By Mr. Doyle)· So you wanted to add that to
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personally involved in as an appraiser or as an umpire.
· · Q.· ·(By Mr. Doyle)· Well, I think that's
appropriate.· I think that the chances of getting an
appraisal overturned are -- are -- are not very good,
are they?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·I don't know.· The only one we took to trial
was overturned.
· · Q.· ·(By Mr. Doyle)· Okay.· And has that been
sustained on appeal?
· · A.· ·It's -- the arguments have been heard, and we
are waiting for a decision.
· · Q.· ·Okay.
· · · · · · · But until that's heard, you don't know
what the outcome is, do you?
· · A.· ·We know the outcome with the jury.· We know the
jury's opinion of it.· We know the judgment that was
entered by the trial judge, and that's all we know at
this point in time.
· · Q.· ·And you also know what the original opinion of
the appraiser was.
· · A.· ·I'm sorry?
· · Q.· ·Apparently, you didn't agree with the opinion
of the appraisers, did you?
· · · · · · · MR. OLD:· Object to form.
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the end of it?
· · A.· ·I did.
· · Q.· ·So the jury get -· · · · · · · MR. DOYLE:· So I object, nonresponsive;
strike it.
· · · · · · · MR. OLD:· What -- James, let's take a
break, because this is getting rude.
· · · · · · · MR. DOYLE:· Well, I think he's being rude.
· · · · · · · MR. OLD:· And you need to stop being rude,
so ...
· · · · · · · MR. DOYLE:· I'm not being rude.
· · · · · · · MR. OLD:· Well, we're going to take a
break.
· · · · · · · MR. DOYLE:· You're welcome to take a
break.· I have no problem with that.
· · · · · · · MR. OLD:· Let's go off the record.
· · · · · · · THE VIDEOGRAPHER:· Off the record at
3:46 p.m.
· · · · · · · (Recess from 3:46 p.m. to 3:55 p.m.)
· · · · · · · THE VIDEOGRAPHER:· We're on the record at
3:55 p.m.
· · · · · · · MR. DOYLE:· Are we ready?
· · · · · · · THE VIDEOGRAPHER:· We're on the record.
· · · · · · · MR. DOYLE:· Okay.
· · Q.· ·(By Mr. Doyle)· With regard to that item, the
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umpire and the plaintiff's appraiser ignored the truth
and acted with reckless disregard for the truth; you
gave me an example of -- of -- one example.· Do you have
another?
· · A.· ·The -- any time there's items -- and I keep
going back to the loss.· Any time in the appraisal award
there are items that are not a part of the loss, that's
a disregard of the clause itself.
· · · · · · · There -- there are a number of things
that -- that -- that come to mind, but I can't -- there
was -- there was some -- some other work there that -that would have been excluded by the policy, wind-driven
rain exclusion.
· · Q.· ·Which were they?
· · A.· ·I'm not -- I'm looking -· · · · · · · MR. OLD:· Here, do you want to see the
appraisal award?
· · · · · · · THE WITNESS:· Yeah, I just want to look at
it, Jay.
· · A.· ·As far as -- you're asking me about disregard,
reckless disregard.· Is that right?
· · Q.· ·(By Mr. Doyle)· Yes.
· · A.· ·Okay.· And -· · · · · · · MR. DOYLE:· Is that an extra one?
· · A.· ·I guess the first thing that jumped --
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· · A.· ·I believe that's the right ones, yes, sir.
· · Q.· ·Okay.
· · A.· ·And the police station, for instance, there's
30 rooms in there that are included in this estimate
where no damage was reported to the adjuster.· That's
adding information or awarding money that no claim has
ever been made for.
· · Q.· ·Well -· · A.· ·The City barn, for instance, the City barn had
been torn down and not replaced, yet we include general
conditions here, we include overhead and profit, we
include sales tax.· All those weren't incurred and -and weren't due, but they're in the appraisal award.
· · · · · · · We go into the depot, I can't enumerate
the items really; but again, it includes items in it,
rooms in it that -- that no claim was ever made for
damage for.
· · · · · · · We've -- I told you about the roof, the
flooring, the breezeway where the floor was refinished,
it's an exterior floor.· It's subject to the weather,
and it was refinished not for wind damage, but for
whatever -- I don't know.· We have no estimate to back
this up to tell us what's included in any of these
items.· So we can't look at exclusions or coverage.
· · · · · · · I know that they made a reduction for
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· · · · · · · MR. DOYLE:· Is that an extra one
(indicating)?
· · · · · · · MR. HENDERSON:· Yes.
· · · · · · · MR. OLD:· You can answer.
· · · · · · · MR. DOYLE:· We'll mark it.
· · · · · · · MR. OLD:· Go ahead.
· · A.· ·The first thing that jumped out at me is the
first page of your appraisal.· I don't know if they -· · · · · · · (Exhibit 11 marked.)
· · Q.· ·(By Mr. Doyle)· That's exhibit what?
· · A.· ·Exhibit 11.
· · Q.· ·Okay.· There you go.
· · A.· ·If -- I don't think it was intentional, but the
peril under this policy and the peril that should have
been appraised was damage that resulted from wind and
hail.· We identified the peril.· The -- the peril is the
hurricane.· A hurricane isn't a peril covered under this
policy.
· · · · · · · I don't know if that -- that had impact on
the areas where there was windstorm and rain included or
not.· The inclusion of items that we had never received
notice of a claim for damage on, you know, was -- was
improper.
· · Q.· ·You're talking about gazebo, shed, flagpole
flagpole, flagpole?
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sales tax in their -- in their demand, but sales tax had
no business being included anyway.· Everyone can see
they are a tax-exempt entity.
· · Q.· ·So why did Mr. Goldberg include sales tax?
· · A.· ·I have no idea, sir.
· · Q.· ·But did he?
· · A.· ·I don't recall.· I don't recall his estimates.
· · Q.· ·So have you given me the items that you've
identified over the last two years?
· · A.· ·No, sir, not all of them, but I have given you
the ones that -· · Q.· ·Well, let's take our time and go through it.
· · A.· ·Those are the ones that I see as I -- as I sit
here today.
· · Q.· ·The rooms in the police station, which ones?
· · A.· ·Well, there are 30 of them.· I can't name them
off, but -· · Q.· ·Well, there's a list of them all.
· · A.· ·There is.
· · Q.· ·As a matter of fact, the list is somewhat
similar to what you have in -- in Mr. -- in JSH's sheet,
doesn't it -- isn't it?· Same items?
· · A.· ·I don't know.
· · Q.· ·Don't we have it here?
· · A.· ·His spreadsheet, you're talking?
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· · Q.· ·Yes, sir.
· · A.· ·This one (indicating)?
· · Q.· ·Yeah.
· · · · · · · He talks about what's in here and who -have you read that?
· · A.· ·I did.· I don't have it memorized, but I did
read it, yes, sir.
· · Q.· ·Okay.· Does it tell you something about the
condition?
· · A.· ·Of which item?
· · Q.· ·Of any of the items.
· · A.· ·Well, he gives a description of what the
adjuster found.· This is the IA's narrative that he's
included here.· It's not J.S. Held's narrative.
· · Q.· ·Okay.· Now, looking back at the award, amended
award -· · A.· ·Yes, sir.
· · Q.· ·-- which is Exhibit?
· · A.· ·Eleven.
· · Q.· ·-- 11, on the police station, they've got a
total amount and then they've got a description of
amount relative to the different portions of the police
station.· Right?
· · A.· ·He's got -· · Q.· ·Different items that were -- that were part of
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· · A.· ·Exactly.
· · · · · · · MR. OLD:· Form.
· · Q.· ·(By Mr. Doyle)· And sally port roof.
· · A.· ·Now, stop on the main roof.· At that main roof,
itemization of an award would have allowed us to look
and see what they're doing, to see if it was covered
under the policy, if it was betterment.· We don't know
what kind of roof they allowed.
· · Q.· ·Well, they -- they have already gone through
that with the appraiser.
· · · · · · · MR. OLD:· Object to form.
· · A.· ·Well, have they?
· · Q.· ·(By Mr. Doyle)· Well, I think the presumption
is that they have.
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· If your guy did his job, then
they went through it.· Right?
· · A.· ·If my guy did his job, they went through it;
but that doesn't change -- that didn't change the
outcome of the depot roof, for instance.
· · Q.· ·Well, the outcome which you don't like, and -and that -- that is what it is; but you have to admit
that it's not just maintenance barn, here's a total,
which is on the front page.· Right?
· · A.· ·Right.
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the award.
· · A.· ·He's got a lump sum list of the amounts in
each -- each -- each room, yes, sir.
· · Q.· ·Well, but -- but each room, each item has its
own amount.
· · A.· ·Each item -- each room has a sum.
· · Q.· ·And that's -- there is an item, isn't it?
You're about to say item, and then you stopped yourself,
and you didn't want to say -· · A.· ·Well, the -- the appraisal award spells out an
itemized, I think -- this is not itemized.· We can't
look at any of these numbers.
· · Q.· ·But you were about -· · · · · · · MR. OLD:· Wait, let him finish his answer,
please.
· · A.· ·And tell what's in this -- in this room.· To
us, the item is a scheduled item, and I'm not -- I'm
just explaining to you.· Number one, Item 1 is -· · Q.· ·(By Mr. Doyle)· But Item 1 is main roof.
· · A.· ·Well, no, Item 1 to us is a police station.
· · Q.· ·Item 1 is a police station.
· · A.· ·Right.· And then within that police station are
rooms.
· · Q.· ·A bunch of other items, which are main roof.
Right?· That's another item.· Right?
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· · Q.· ·It says maintenance barn, 261,000.· It doesn't
just say that.· It goes on and you have maintenance
barn, and there are about, oh, one, two, three -- a
bunch of -- one, two, three, four, five, six, seven,
eight, nine, ten, eleven, twelve, thirteen, fourteen,
fifteen, sixteen, seventeen, eighteen, nineteen, twenty,
twenty different items that are below that.· Correct?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·Yes.
· · Q.· ·(By Mr. Doyle)· And -- and -- and the
description of what the cost is related to each one of
those items.· Correct?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·What's missing is our ability to look at that
and know what that cost is.
· · Q.· ·(By Mr. Doyle)· Well, now, in terms of one of
the items you talked about earlier today, you said there
was a problem with the -- the roof.· You said the roof
should have been a certain cost, and it was a different
cost.· Do you remember that?
· · A.· ·I believe we were talking about the depot roof.
I think that's Item 9 maybe.
· · Q.· ·And you can tell that it wasn't charged at the
right number.· Right?
· · A.· ·You can tell that the roof that they put on
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wasn't like kind and quality to what they had.
· · Q.· ·Because -- because of the cost, because of what
you read here.
· · A.· ·It's not like kind and quality and -· · Q.· ·Oh, so it's -· · A.· ·I'm going back to their information.· There is
an e-mail -- we didn't have -- it was never produced to
us until, like, February sometime; but there existed an
e-mail that -- that the -- I believe it was Mr. Hicks,
maybe the fire -- whoever he was, had apparently taken
bids; and he had the price there that he had obtained
for a wood shake roof, which is what they had, some
$25,000.
· · · · · · · He has a price for a metal, and he has a
price for a comp, which is this price or a laminate, I'm
saying, which is this price.
· · Q.· ·And you can look at that price and say that's
laminate?
· · A.· ·I can look at that price and say it's a whole
lot more than $25,000, which would have been like kind
and quality.
· · Q.· ·You were satisfied you knew what had happened.
· · A.· ·Well, you know -· · Q.· ·-- with the description?
· · A.· ·-- when I total the roof on Item 9 and Item 11,
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were in the same format.· They presented those to -to -- to Judge Burgess in their packets.
· · · · · · · Had we had the estimate that produced
these numbers, we could have looked at that estimate and
said, "These are the items they've got there.· Yes,
they're all covered under the policy.· No, we don't owe
for mold abatement.· No, we don't owe for this,
whatever."· We can't make that determination on bold
numbers.
· · Q.· ·So basically what happens is TWIA invokes
appraisal, and then after the appraisal, they want to
have an itemized list so they can fight about specific
items.
· · A.· ·We don't -· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· Is that fair?
· · A.· ·We don't want to have an itemized list.· It
calls for an itemization in this -- in this -· · Q.· ·Well, but you have an itemized -- I'd say you
have an itemized list, but we don't want to debate about
that.· Is there anything else in here that you disagree
with besides not having an itemized list?
· · · · · · · MR. OLD:· Objection, form and sidebar.
· · A.· ·Well, we've gone through a number of things
that I don't agree with, one of which was the list.
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for instance, I come within dollars of exactly what the
number is that he -- that he told me it was going to
cost for the laminate roof.
· · Q.· ·So, now, let me ask you, are there any other
items here that you can -- that you specifically say is
inappropriate?
· · A.· ·Well, we were going through it, I think, item
by item.· Again, it's extensive.· There is no
itemization.· I can't point to you all the items in here
that shouldn't be in here because I don't have the
itemization.
· · · · · · · This is not itemization.· This is a lump
sum total of individual rooms within an item.
Itemization would tell me what that number -- where that
number came from.· I don't have that number.
· · Q.· ·Well, maybe -- maybe you weren't entitled to
that number in the way you wanted to have it exactly.
Maybe it would have been appropriate if -- if
Mr. Fielder had provided it to the appraisal process in
the right way.
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· But we don't know, do we,
because we don't know what he did, do we?
· · A.· ·Yes, sir, we do.· We know that they prepared
estimates, Xactimate estimates, both of which were --
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· · Q.· ·(By Mr. Doyle)· Okay.· Anything else?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·We discussed some other stuff, you know,
including items that are not a part of the loss.
· · Q.· ·(By Mr. Doyle)· You've told me that, and we
know what that is.· Right?
· · A.· ·Including rooms within the items that are in
the loss that no -- no damage was reported.
· · Q.· ·Okay.· Which ones of those?
· · A.· ·I don't -- we could take this -- if you want to
take the time to do it and we could take this list and
compare it to the adjuster's estimates and see which
ones that they have included where no damage was
reported to him, if you want to take the time.· There's
30 of them and it takes a while to go through that.
· · Q.· ·Have you done that?
· · A.· ·Side by side on the computer screens, I did,
yes, sir.
· · Q.· ·Okay.· And where did you put that?
· · A.· ·Where did I put what?
· · Q.· ·Where is that document?
· · A.· ·They're still in my computer.
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· So the side-by-side comparison?
· · A.· ·There's no -- there's no -- there's no written
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document.· I've got the adjuster's estimate on the
screen.· I've got the appraisal over here (indicating).
· · Q.· ·You did that, and you kept them, and you've got
that on your -- on your computer, and it's in -- it's
part of the -- it's part -- it's electronically
remembered.· Correct?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·No, sir, I have two monitors.· I had the copy,
the electronic copy of the award.
· · Q.· ·(By Mr. Doyle)· Did you retain what you have?
· · A.· ·I didn't make a copy of anything.· I'm looking
at the actual document of the award here and the -- and
the adjuster's estimate here, and I'm going item by item
down through there to see what's in there (indicating).
I don't need to make a list of that, other than just
jotting down one, two, three, four, five, six, that sort
of thing.
· · Q.· ·Okay.· Anything else?
· · · · · · · MR. DOYLE:· Object to form -· · A.· ·You mean -· · Q.· ·(By Mr. Doyle)· -- that you disagree?
· · A.· ·Anything else other than what we discussed
already?· Because do you want me list those items again
or -· · Q.· ·Oh, by the way, does TWIA's adjusters get paid
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the guidelines of the policy.
· · Q.· ·I'm just asking you if they adjusted it down.
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· Yes or no?
· · A.· ·When he brought it back in line, it's a lesser
number.
· · Q.· ·(By Mr. Doyle)· I'm just asking -· · · · · · · MR. OLD:· Sir, let him answer the
question.
· · Q.· ·(By Mr. Doyle)· Did they adjust it down?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·We didn't adjust it down.· We asked him to
bring his estimate in line with the policy terms and
conditions.· He did.· He deleted some items, which came
up with a lesser amount.
· · Q.· ·(By Mr. Doyle)· So it wasn't you that did it.
· · A.· ·No, sir.
· · Q.· ·It was the adjuster.· Right?
· · A.· ·The adjuster is the one that prepared the
estimate, but it was TWIA that asked him to bring it
back in line -· · Q.· ·Told him to do it.
· · A.· ·Told him to do it, then.
· · Q.· ·Okay.
· · A.· ·I'll have that.
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upon -- somehow based on how much they calculate the -the adjustment is?
· · A.· ·Now we're going back to the adjuster, the IA,
the hail claim.
· · Q.· ·Yes, we are.
· · A.· ·They get paid on a fee schedule.· The more
damage they write, the higher the fee bill they present
to us.
· · Q.· ·So, then, y'all cut it back?
· · A.· ·Cut what back?
· · Q.· ·You cut back the fee bill that they send to
you?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I don't believe we have cut any fee bill back.
· · Q.· ·(By Mr. Doyle)· Well, you adjust their
adjustments.· In other words, I'm seeing here they say
it should be one number and then y'all come in and say
"No, it should be a lower number."· We've seen that
here, have we not?
· · A.· ·We asked him to adjust the estimate to bring it
back in -- in line -· · Q.· ·I'm just -- I'm just saying, did they do that
here?
· · A.· ·I'm trying to answer your question.
· · · · · · · We asked him to bring it back in line with
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· · Q.· ·So that's not you doing it.· That's the
adjuster doing it.· I got it.
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· I got it, Mr. Strickland.
· · · · · · · This damages, seeking recovery of damages
outside the policy, what damages?
· · A.· ·Well, I hate to keep bringing it up, but -- but
the roof, for instance.
· · Q.· ·Okay.· We've got the roof.· What else?
· · A.· ·And we've gone through a bunch of things that's
outside the policy.
· · Q.· ·Well, what else?
· · A.· ·The overhead and profit, for instance, where it
was not incurred.
· · Q.· ·Okay.
· · A.· ·Damages that were -- that -- the damages that
are apparent to us based on what information we've got
that were excluded by the policy.· Again, we don't have
the itemization here to tell all of it, but there's
enough information here that we know that it doesn't -there's items that are outside the policy.· Those are
the ones we can put our finger on specifically.
· · Q.· ·Which ones?
· · A.· ·The ones we just discussed.
· · Q.· ·So you've told me about the ones you --
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· · A.· ·I've told you about the ones that I can recall
sitting right here right now.
· · Q.· ·Okay.· Plaintiff failed to provide access to
the underlying property.· How is that?
· · A.· ·Let me see the item that you're talking about.
What -- what document are we in?
· · Q.· ·This is my notes.
· · · · · · · MR. OLD:· He's talking about your
pleadings.
· · Q.· ·(By Mr. Doyle)· It came from pleadings.· These
are your pleadings.
· · A.· ·All right.· And read your -· · Q.· ·Plaintiff failed to provide access to the
underlying properties so that TWIA could investigate
plaintiff's supplemental claims.
· · A.· ·The supplemental claim would be those damages
that were -- that were reported afterward.· I don't
recall exactly now what -- what items that referred to.
· · Q.· ·Do you know of any property that anybody at -in the City of Dickinson kept you from?
· · A.· ·They didn't keep us from any property during
the course of the normal inspection.· I wasn't a party
to the adjuster's inspection of the appraisal
inspection, but I believe they had access to everything
that they looked at during that process.

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 296
· · · · · · · There is policy terms and conditions about
how much we owe on property that was damaged.· If -- if
there's receipts for those items, that gives us that
known number; and that's the policy terms and conditions
that -- that would -- would dictate based on this how
much we owe.· When it puts it back on us to use policy
terms and conditions, that's what we have to do.
· · · · · · · We've not fully had an opportunity to go
through all those documents.· They weren't produced
until February of this year.· They weren't produced
until after we received the appraisal award.· We
couldn't start going through them until recently.
· · Q.· ·What documents are we talking about?
· · A.· ·Oh, there were about 80,000 pages of documents
that were produced after they told the judge there were
no more documents.· And he sent them on another -- take
another look, and that other look produced ten boxes and
80,000 pages, if -- if memory serves me correctly.
· · Q.· ·These are documents relating to the properties?
· · A.· ·They're documents relating to the City of
Dickinson.· The problem is they're documents, and what
takes time is they're documents from some of them 1999,
some of them 2007.· They are documents for current
things where they had the bridges fixed.· It's FEMA
documents.
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· · Q.· ·Okay.· So you just don't think maybe it's a
mistake?
· · A.· ·This (indicating)?
· · Q.· ·Yes.
· · A.· ·I'm not sure.· I can't -- my memory -- I don't
recall that.
· · · · · · · Now, this pleading, is this the answer? I
don't know.· There was a certain amount of activity in
this file before I was involved in it, since the lawsuit
had been filed about a year before I became involved.
· · Q.· ·You're -- you're not complaining that they have
overinspected it, are you?
· · A.· ·That "they" being the appraisers or everybody?
· · Q.· ·Anybody, everybody.
· · A.· ·I think it's been pretty well thoroughly
inspected, yes, sir.
· · Q.· ·You're not complaining about that, are you?
· · A.· ·No, sir.
· · Q.· ·TWIA has not yet provided an opportunity to
fully investigate the appraisal award.
· · A.· ·There's still information that we're going
through from the production of February that would have
some impact on it.· The appraisal award makes a
statement that -- that we're to apply policy terms and
conditions.
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· · Q.· ·Have you done that to all the properties that
you've done appraisals of or adjustings of in TWIA, come
back with 80,000 pages of documents to determine what's
appropriate or what's not?
· · · · · · · MR. OLD:· Object to form.· We didn't make
80,000.· Y'all did.· You have given us about two dozen.
We had to go sift through them and look for them.
· · · · · · · MR. DOYLE:· You keep -· · · · · · · MR. OLD:· You are going to be
argumentative and make up facts with your questions.
· · · · · · · MR. DOYLE:· He wants to be the subject
matter as opposed to just sit there and make objections.
· · · · · · · MR. OLD:· I'm just not a big fan of
misleading witnesses.· Y'all are the ones that produced
those documents after your lawyer, sitting next to you,
told the judge there were no more documents.
· · Q.· ·(By Mr. Doyle)· There's an awful lot of
discovery and investment of time of your lawyers in this
process, and I'm simply -- my question is:· Isn't that
unusual?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·Most of that could have been avoided had we
been given the documents when they were first requested
and first required.
· · Q.· ·(By Mr. Doyle)· Eighty thousand documents were
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requested.
· · A.· ·We requested -· · Q.· ·We gave you what you had requested.
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·I don't believe you did, because there were
receipts mixed in that 80,000 documents that pertained
to repairs that appeared to be related to Hurricane Ike.
· · Q.· ·So -· · A.· ·That was the first time we got them.
· · Q.· ·When did you want them?
· · A.· ·Well, we wanted them -- well, the first thing
we did was ask, "Make them available."· To us, any
relevant documents -- and it's in the policy language.
It's in our acknowledgment to the insured that we sent.
· · · · · · · It was in the adjuster's request.· It was
in the consent letter that we sent.· It's been requested
any number of times.· It was -- it was finally the order
from the Court, and that's when we got the receipts.
Those receipts existed long before that.
· · Q.· ·Absolutely.· And your adjusters didn't get
them, and your adjusters didn't review them, and you
don't know whether they did or didn't do that.· Your
adjusters took six months -- six months to come to their
first award, didn't they?
· · A.· ·Actually some of those receipts --

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 300
· · Q.· ·Well, isn't he the person that was doing the
original adjustment, who was supposed to have had all
these documents -· · A.· ·He's -· · Q.· ·-- that you say you didn't have access to?
· · A.· ·He's about the third person that requested
them, yes, sir.
· · Q.· ·And -- and -- but you've never spoken to him?
· · A.· ·No, I've never spoken to him.
· · Q.· ·Okay.· And so because you don't have them, you
say nobody made them available or they hid them from you
or something of that sort, so ...
· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Let me -- let me go back to -· · · · · · · MR. OLD:· There's not a question pending.
· · Q.· ·(By Mr. Doyle)· Let me go back to get a little
background here.
· · · · · · · Your background is -- originally was in
construction?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And you had a construction company for a
while?
· · A.· ·Yeah, for 30 years, I guess, yes, sir.
· · Q.· ·Thirty years?· From when to when?
· · A.· ·Well, I grew up in construction, so I was
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· · · · · · · MR. OLD:· Objection, form.
· · A.· ·Some of those receipts didn't exist.· Those
repairs hadn't been done when the adjuster finished it.
I don't remember the exact dates on them, but he did not
have access to them regardless of the matter.
· · Q.· ·(By Mr. Doyle)· Because they didn't exist.
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·Well, but if they existed at the time of his
inspection, they should have been provided.· If they
didn't exist -- when you realize that they had an issue,
they should have been presented, you know, if they had a
dispute.· They weren't presented.· When you filed the
lawsuit, they should have been presented by the -- by
the standing orders.· They weren't presented.
· · Q.· ·What are you talking about, the standing
orders?
· · · · · · · MR. OLD:· Would you like for me to get you
a copy?
· · Q.· ·(By Mr. Doyle)· Have you talked to Goldberg?
· · A.· ·To?
· · Q.· ·Goldberg.
· · A.· ·No, I haven't talked to Goldberg.
· · Q.· ·You've never spoken to him?
· · A.· ·I don't know the man.· I've never spoken to
him, no, sir.
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involved in it from the time I was old enough to walk
until I sold the last company in 2000, I guess.
· · Q.· ·Okay.· And -- and before you got into the -and what kind of construction was it?
· · A.· ·It was commercial, residential, institutional.
· · Q.· ·And where was it?
· · A.· ·All -- most of it -- all of it, I believe, was
in Texas.· A lot of it was in the Dallas area,
residential and then in the East Texas area.
· · Q.· ·You got out of it sometime in the '80s, did you
not?
· · A.· ·No, sir.
· · Q.· ·Well, did you change and start doing something
else?· I'm just looking for your resume here, and we'll
go through that real quick.· Hang on a second.· I don't
want to repeat what's in your resume, but I want to make
sure I understand who you are in that regard.· Do you
mind?
· · · · · · · Here we go.
· · · · · · · Okay.· And, I think, when did you -- what
was your first -- what was the first company you had?
· · A.· ·May I see my CV so I can go through it, the
time frame with you?
· · Q.· ·I've got it right there (indicating).
· · A.· ·My CV?
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· · Q.· ·Oh, I don't know that your CV is attached.
· · A.· ·Well, you were reading from something, I
thought.
· · Q.· ·I'm glad you mentioned that.· It's in the back
of your -- it's right here.· It's Exhibit -- Exhibit 4
(indicating).
· · A.· ·Exhibit 4.· Got it.· I have it, yes, sir.
· · Q.· ·It's in the back.
· · · · · · · MR. OLD:· The CV?· I don't think the CV is
attached to Exhibit 4.
· · A.· ·I don't see a CV in here.
· · Q.· ·(By Mr. Doyle)· It's not attached to the back?
· · A.· ·This is Exhibit 4, I think.
· · Q.· ·Okay.· It's attached to the one I have.
· · · · · · · MR. DOYLE:· Do you have another copy of
that?
· · · · · · · MR. HENDERSON:· I'll check.· I don't think
we do.
· · · · · · · MR. DOYLE:· Okay.
· · · · · · · MR. HENDERSON:· Make that 4A.
· · Q.· ·(By Mr. Doyle)· I'll look at it with you.
· · A.· ·Okay.
· · Q.· ·How does that sound?· It takes you back to '73
to '75.· Right?
· · A.· ·Yes, sir.

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 304
building and other business in East Texas and all over
Texas.
· · A.· ·You could say that, yes, sir.
· · Q.· ·Like all the banks in Houston -· · A.· ·Yes, sir.
· · Q.· ·-- went -- went down.
· · A.· ·And that's the reason for the expansion into -into the restoration business.· We still had the
building company, but we did this (indicating).
· · Q.· ·When you say "we," who is "we"?
· · A.· ·We being me and my wife, corporation.· It was a
corporation, but it was closely held, so -· · Q.· ·Okay.
· · A.· ·-- I should say "I" probably.
· · Q.· ·Okay.· And did you have any bankruptcies or any
filings of that sort?
· · A.· ·No, sir.
· · Q.· ·So you're blessed in that sense.
· · A.· ·I was.
· · Q.· ·Times were tough.
· · A.· ·They were tough.· They broke me, but they
didn't.
· · Q.· ·They didn't get all of it.
· · A.· ·No.
· · Q.· ·So from '85 -- and then you were in this
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· · Q.· ·That's the first -- that's the first business
that you had?
· · A.· ·That was the corporation that I worked for as
a -- that was the homebuilding company.· I believe now
they are Linear Homes or something.
· · Q.· ·Would it be '70 to '73, Security Supply
Company?
· · A.· ·Yes, sir.
· · Q.· ·There you were working as a -- as a field rep?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And then after that, you worked for U.S.
Home Corporation?
· · A.· ·I did.
· · Q.· ·And then you started your company in '75?
· · A.· ·Yes, sir.
· · Q.· ·That was to '95.· Twenty years?
· · A.· ·That was this building company, yes, sir.
· · Q.· ·But in '85, after ten years, you started doing
the type -- the adjusting work.· Is that right?
· · A.· ·This was a restoration company.
· · Q.· ·Restoration work.
· · A.· ·Right, it -- it dealt with insurance, insurance
losses.· We -· · Q.· ·If I recall, it's during this period, this
early '80s, there was sort of a downturn in the home
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business, in the restoration, until 2000; and then
what's Wardlaw?
· · A.· ·Wardlaw is an independent adjusting company.
They are out of Waco, Texas.
· · Q.· ·So that's when you got into the independent
adjusting?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And you did it on both sides for -- or
was it primarily for the consumer?
· · A.· ·No, the independent adjusting company here,
that was -- that was working claims, insurance claims
for carriers.
· · Q.· ·Okay.
· · A.· ·This -- this work down here, the restoration
work, that was primarily for individuals, insureds.
· · Q.· ·From '85 to 2000?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· But that was for First General Services
of Northeast Texas?
· · A.· ·There were two.· There was one in northeast
Texas, and there was one here in central Texas.
· · Q.· ·Okay.
· · A.· ·Basically in Austin.
· · Q.· ·And who did you work for?· Who is -- who owned
that?
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· · A.· ·I owned it.
· · Q.· ·That was your business?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· And then 2000 -- then in 2002 to 2006,
what was that?
· · A.· ·It's -- it's Mason Catastrophe.· It's another
independent adjusting company.· I was fortunate that I
didn't have to just jump from company to company as
storms happened.· I worked nothing by Wardlaw claims for
that period of time, nothing but Mason.· They kept me
busy.· As an independent adjuster, you -- you go where
the work is.
· · Q.· ·Uh-huh.
· · A.· ·And Mason kept me busy until 2006.· They had a
dry spell, or 2009 they had a dry spell.· I had been
working in conjunction or alongside Reid Jones.· They
picked me up at that point in time, and the rest of my
IA work or independent adjuster work was with Reid
Jones, RJWW.
· · Q.· ·And what kind of -- different storms make -- is
where the work is?
· · A.· ·Well, they were all types of claims.· With
Wardlaw, most of them, we call them daily claims.· It
was -- it was claims not storm-related.· We reported to,
in this case, Farmer's Insurance; and we handled
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· · Q.· ·So you were up in the northeast for a while?
· · A.· ·I was up there for a while, yes, sir.
· · Q.· ·Did you like that?
· · A.· ·No, sir.· I'm a Texas boy.
· · Q.· ·And then after that, you went to Reid Jones up
here, too?
· · A.· ·Yes, sir.
· · Q.· ·2011?
· · A.· ·Yes, sir.
· · Q.· ·What happened?· Where was that?
· · A.· ·That was when I became -- was sent here as a
contractor examiner for Texas Windstorm.
· · Q.· ·Okay.· So that's -· · A.· ·That's the entrance into Reid Jones.· This is
when I came to Texas Windstorm and started working as an
examiner.
· · Q.· ·So that's 2011 through '13?
· · A.· ·Yes, sir.· And that was as a contract examiner
with -- with -- with them.
· · Q.· ·And what do they pay for that contract
examiner?
· · A.· ·Well, the contract examiners, it's various pay
scales.· I was paid $600 a day.
· · Q.· ·Okay.· And for whatever days you worked?
· · A.· ·However many hours it took, never missed a

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

Page 307
everything from kitchen fires to whatever.
· · · · · · · Mason, over those period of years, was
just a mixture of stuff, you know.· When there wasn't
storm work going on or something like that, I would
handle other claims for carriers.
· · Q.· ·Mason.· And this is Mason up here, Catastrophe.
That's a different -· · A.· ·Well, it's -- yes, sir, they -- they were
originally Glock claims, and there was a name
progression as they went through.· It was Mason Glock
and then it became that Glock -- Mason Catastrophe Claim
Services, which is what this is.
· · Q.· ·Reid Jones, was that a particular catastrophe?
You said claims dried up in Mason, though.· Right?
· · A.· ·I was handling work in Louisiana.· When I
finished that, they didn't have a place.· Then there was
no storms going on at that point in time.· Reid Jones
said, "Would you do this?"· And I -- I agreed.
· · Q.· ·And was there a storm related to Reid?
· · A.· ·They needed -- there was a northeaster that hit
the northeast up in New Jersey, and they had -- USAA had
a lot of claims up there.· That was a client of Reid
Jones, and that's what they -· · Q.· ·You went to?
· · A.· ·-- called me to, yes, sir.
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date.
· · Q.· ·Okay.· And then how long did that -- that last
until '13?
· · A.· ·Until Texas Windstorm hired me as an employee.
· · Q.· ·Okay.· Cheaper to hire you as an employee than
to pay $600 a day?
· · A.· ·They make their decisions like all these
companies that they don't want to pay contract labor,
you know.· They want the contracts -- they prefer to use
employees, and I told you earlier in the deposition that
they staff up with contractors; and as the work comes
back, then they maintain that workflow with employees.
They were in the process of -- of doing that, and they
offered me a job.
· · Q.· ·Okay.· Now, when you were there from 2011 to
2013, did you -- you were working on Ike?
· · A.· ·In 2011, I came to examine files -- and handle
Robstown -- I think it was a hailstorm in Robstown. I
went over, started handling litigation; and that would
have been any number of things.· It could have been
Dolly.· It could have been Ike.· It could have been
anything that was in, you know, appraisal mediation,
that -- that disputed claim, I guess.· So there was no
-- the bulk of them that were in litigation that we were
handling were Ike claims, yes, sir.
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· · Q.· ·And that's in 2011 to '13?
· · A.· ·Yes, sir, but -- but there were other claims.
Actually, about June of 2013, we finished the
litigation; and I went back and I started paying claims.
I was paying claims again from July until what I -whatever time I -- whatever time I -· · Q.· ·September/October '13?
· · A.· ·Yes, sir.
· · Q.· ·And in terms of the litigation, any particular
pieces of litigation, any that went to trial?
· · A.· ·None of those went to trial.· It was -- we
were -- we mediated a bunch of them and were able to
settle them that way.
· · Q.· ·These were Ike claims?
· · A.· ·I'm sorry?
· · Q.· ·Ike claims?
· · A.· ·They were Ike, Dolly, stand-alone, one-offs we
call them, yeah; but the bulk of them were Ike.
· · Q.· ·And what jurisdictions?· Were they down in the
Valley or were they up here?
· · A.· ·They were -- all the TWIA claims, of course,
are going to be in the coastal counties and the south
part of Harris County.
· · Q.· ·All right.
· · A.· ·But when I started examining claims in June or
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yes, sir.
· · · · · · · MR. HENDERSON:· Do you want to mark his
CV?
· · · · · · · MR. DOYLE:· No, that's okay.· Let's take a
break.
· · · · · · · THE VIDEOGRAPHER:· Off the record at
4:33 p.m.
· · · · · · · (Recess from 4:33 p.m. to 4:39 p.m.)
· · · · · · · THE VIDEOGRAPHER:· On the record at
4:39 p.m.
· · Q.· ·(By Mr. Doyle)· Mr. Strickland, are you
planning to talk to Mr. Held or Mr. Fielder before trial
and figure out what they were doing and how they were
doing things now that you realize that they control
the -- the process?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I have no immediate plans to talk to them
regarding this.· You know, once I get -- I'm assuming
you guys want to depose them both, Mr. Held and -- and
Mr. Fielder.· I suspect you'll ask him questions that
you want to know the answer to and I'll review those
depositions.
· · Q.· ·(By Mr. Doyle)· What if we don't?· Are you
going to go talk to them?
· · A.· ·No.
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from June to September, that was for the other company,
the Texas FAIR Plan companies.
· · Q.· ·Okay.
· · A.· ·And that's all over the state.
· · Q.· ·And in '13, you came in and you started doing
these particular city cases and -· · A.· ·Yes, sir.
· · Q.· ·-- that we've been talking about, the five or
six cases that are still pending.
· · A.· ·Yes, sir.
· · Q.· ·And -- and now you have a little drib or drab
that also keeps you busy?
· · A.· ·Well, there are some attorneys that file a
bunch of claims.· They'll send the letters in or
whatever, and we got a rash of -- I think I got about 25
notices of intent to sue; and in conjunction with the
claim file, they thought, "Well, let's assign them to
Strickland," so they did.
· · · · · · · It's a monitoring process.· If -- if
something happens, if they go ahead and file -- if they
give us information, but most of them are just -- we
file a letter and we never hear from them again, of all
those.· So that's -- that's -· · Q.· ·You can handle that.
· · A.· ·If I don't hear from them, I can handle it,
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· · · · · · · MR. OLD:· Object to form.
· · Q.· ·(By Mr. Doyle)· Don't you want to know -· · A.· ·Let me qualify that.· I have no intention to
right now.· In discussion with -- with our
representatives, if we think it's helpful, I will.
Right now I don't think it would help me gain any
information that would otherwise affect that appraisal
award, which is, I think, the subject of all this.
· · Q.· ·Well, but the fact is you don't -- you wrote
that opinion, that -- that -- that affidavit -· · A.· ·Uh-huh.
· · Q.· ·-- for the court.
· · A.· ·I did.
· · Q.· ·And made the allegations you did about Justice
Burgess and the other people that were involved without
ever discussing with your appraiser what happened.
And -- and so I'm simply asking you:· Do you have any
plan to talk to him before you testify at trial?· Yes or
no?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·As I told you, I have no immediate plans to
talk to them.
· · Q.· ·(By Mr. Doyle)· Okay.· Thank you.
· · · · · · · MR. DOYLE:· That's all I have.· Thank you
very much.
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· · · · · · · MR. OLD:· I've got a few.
· · · · · · · · · · · EXAMINATION
BY MR. OLD:
· · Q.· ·On the subject of Mr. Held and Mr. Fielder, you
are aware that there are some affidavits they prepared
in this case.· Is that not right?
· · A.· ·Yes.
· · Q.· ·And you've read those, have you not?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·I have reviewed them.· I'm not as familiar with
them as I am, of course, the ones that I wrote.
· · Q.· ·(By Mr. Old)· Right.· But you are aware they
provided opinion testimony that this award is not a fair
and accurate assessment of the loss, are you not?
· · · · · · · MR. DOYLE:· Object -- objection.
· · A.· ·I am, yes, sir.
· · Q.· ·(By Mr. Old)· You're aware that they've also
provided testimony under oath that they believe that
Judge Burgess was not competent to handle this appraisal
or that the process that he -- he ran and -- and set up
was not fair to Texas Windstorm.· Are you aware of that?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes, sir.
· · Q.· ·(By Mr. Old)· And you're aware also that they
have opined that Mr. Domangue is either competent and
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· · Q.· ·(By Mr. Old)· And from DISD.· Is that right?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes.
· · Q.· ·(By Mr. Old)· And you saw where Judge Burgess
testified that he never considers causation, doesn't
feel qualified to consider causation in League City; but
then in response to Mr. Leavitt's questions on behalf of
the plaintiff in DISD, he recanted all that testimony -· · · · · · · MR. DOYLE:· Objection.
· · Q.· ·(By Mr. Old)· -- did he not?
· · A.· ·He did.
· · Q.· ·And he said then he was qualified and did
consider causation.· Right?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes, sir.
· · Q.· ·(By Mr. Old)· Does that cause Texas Windstorm
concern about whether this is a fair and honest
appraisal of the loss in this particular case?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·It -- yes, it gives us concern.
· · Q.· ·(By Mr. Old)· And you're aware that Judge
Burgess also said in League City that he would have
considered additional information if someone had told
him, or he would have provided further explanation for
his opinions if somebody had asked.· Right?
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misleading people or is not competent or independent, if
you will, in the process.· Is that right?
· · A.· ·Yes, sir.
· · Q.· ·And they have also criticized his billing as -as a basis for underlying the award -· · · · · · · MR. DOYLE:· Objection.
· · Q.· ·(By Mr. Old)· -- because it is -- in the past,
at least, it has been proven to be a billing process
that's based essentially on a contingent fee and that
impacts the independence of the appraiser.· Right?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes, sir.
· · Q.· ·(By Mr. Old)· And is that one of your
criticisms as well?
· · A.· ·Yes, sir.
· · Q.· ·And you've read Mr. Domangue's deposition from
DISD, for example, and City of Galveston, have you not?
· · A.· ·Yes, sir.
· · Q.· ·You've seen his process.· Right?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes, sir.
· · Q.· ·(By Mr. Old)· You've read Judge Burgess'
deposition from League City, did you not?
· · A.· ·Yes, sir.
· · · · · · · MR. DOYLE:· Objection.
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· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Absolutely.
· · Q.· ·(By Mr. Old)· And in DISD, you asked him, but
he refused to answer your questions.· Right?
· · A.· ·I wrote a letter -· · · · · · · MR. DOYLE:· Objection.
· · A.· ·-- asking for clarification.
· · Q.· ·(By Mr. Old)· And you're aware also that in
DISD Judge Burgess testified that if someone had brought
him engineering information, he would have considered it
on causation.· Is that right?
· · A.· ·Yes, I did.
· · Q.· ·And then the appraisers brought him engineering
information in this case, and he refused to consider it.
Is that right?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes, sir.
· · Q.· ·(By Mr. Old)· Does that cause Texas Windstorm
concern, and you personally, about whether this was a
fair and honest assessment of the loss?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·It indicates to us that all the information
wasn't considered, which would make it -· · · · · · · MR. DOYLE:· Objection.
· · A.· ·-- not be a fair assessment.
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· · Q.· ·(By Mr. Old)· Right.
· · · · · · · And does it also create some concern on
your part as to the independence and -- and lack of bias
on the part of Judge Burgess in the course of his role
as an umpire in this type of proceeding?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·It does.
· · Q.· ·(By Mr. Old)· Does the age of this claim, in
other words, the fact that these inspections by the
appraisers took place over five years after the loss,
impact your belief that a more qualified umpire should
be involved in the appraisal process?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·It does.
· · Q.· ·(By Mr. Old)· Okay.· Is that because it's
harder to determine causation when there's been several
years passed between the time of the original adjustment
of the loss and the -- the appraisal?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·There's -- there's a lot of conditions that can
occur in five years that need to be taken into
consideration, and -- and it -- it makes it harder to
determine that, which makes it even more critical that
you have someone who understands the forensics of -- of
damage.
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· · Q.· ·And -- and, for example, the City has now sent
a demand through its lawyers that the appraisal award be
paid that includes amounts for items that are not like
kind and quality and not otherwise covered, like the
roof you talked about at the depot and the museum.
Right?
· · A.· ·Yes, sir.
· · · · · · · MR. DOYLE:· Objection.
· · Q.· ·(By Mr. Old)· And, in fact, in the
February 2016 production, not only did they produce some
repair receipts; but they also produced some memorandum
that dated back to 2007, 2008 before the storm and one
in 2008 immediately after the storm that indicated that
damages that are potentially within this unitemized set
of estimates on the same buildings for which demand has
been made for payment were based -- were caused by
preexisting conditions.· Is that right?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·The e-mails indicated that there were problems
with the roof and the discussion was whether it was a
construction defect, basically, or not.
· · Q.· ·(By Mr. Old)· Right.
· · A.· ·In 2007.
· · Q.· ·In fact, there's a memo in there from someone
at the City saying he walked one of these roofs at, I
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· · Q.· ·(By Mr. Old)· And that's even more important
isn't it, when one side's appraiser appears to be acting
on the belief that he's going to be paid a contingent
fee for raising the value of the claim and -- and also
intentionally stating -- or stating that he's
intentionally inflating the claims to include items he
knows are not covered?· Would you agree?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes.
· · Q.· ·(By Mr. Old)· And isn't that what happened with
Mr. Domangue and DISD?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·It is.
· · Q.· ·(By Mr. Old)· In fact, he said it when you were
present at his deposition in this case, did he not?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·He did.
· · Q.· ·(By Mr. Old)· Now, is that a fair and honest
assessment of the loss, to have an appraisal where one
side's appraiser intentionally includes items he knows
are not recoverable?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·It's not fair and honest appraisal.
· · Q.· ·(By Mr. Old)· Okay.
· · A.· ·And it also shows us lack of independence.
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believe, the fire station after the storm with a FEMA
inspector who said they had problems with construction
defects that were allowing water into these buildings.
Is that right?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·The same -- the same property.
· · Q.· ·(By Mr. Old)· Right.
· · · · · · · And can you tell from looking -- it's the
same property that's included as Item 29 in the
appraisal award.· Right?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes, sir.
· · Q.· ·(By Mr. Old)· And it calls for both interior
damage, which would not be coverable -- would be
recoverable only if there was a wind-created opening.
Right?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes, sir.
· · Q.· ·(By Mr. Old)· But if there's a preexisting
condition like an as-built construction defect, that
would not qualify for coverage, would it?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·That wouldn't qualify.
· · Q.· ·(By Mr. Old)· And so would it be prudent for
Texas Windstorm to pay an award where it can't tell
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whether or not that award includes a payment for
interior or exterior damages that were construction
defect-related as opposed to wind-related?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·No, it wouldn't be prudent.
· · Q.· ·(By Mr. Old)· And would that be taking care of
the public trust?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes, it would.· We have a responsibility to
make sure that we pay a claim, every dime we owe, no
more, no less.
· · Q.· ·(By Mr. Old)· And based upon the information in
the appraisal award that was provided, can you tell
whether or not that appraisal award includes damage that
the City knew back in 2008 was not part of a wind
condition?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes.
· · Q.· ·(By Mr. Old)· Okay.· And so would it be
appropriate to pay that amount?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·No.
· · Q.· ·(By Mr. Old)· Would it be appropriate for the
City to demand payment for that amount?
· · · · · · · MR. DOYLE:· Objection.
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· · A.· ·Absolutely.
· · Q.· ·(By Mr. Old)· And then specifically one -· · · · · · · MR. DOYLE:· Obviously, that's not his
affidavit.· Obviously, that's your affidavit, which we
will be able to interrogate you about.
· · Q.· ·(By Mr. Old)· So one of the things you were
talking about was repair receipts earlier.· Were repair
receipts actually not only requested as part of the
claim, but as part of the appraisal process?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·They were.
· · Q.· ·(By Mr. Old)· And did the City provide all the
repair receipts at the time of the appraisal that were
produced in 2016 with the 70,000 documents?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·No.
· · Q.· ·(By Mr. Old)· And so were there repair receipts
for repairs that are part of this appraisal award that
were not provided to the appraisal panel?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes.
· · Q.· ·(By Mr. Old)· And does that, in fact, impair
Texas Windstorm's ability to make a reasonable
determination as to whether it has liability on this
particular award?
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· · A.· ·No.
· · Q.· ·(By Mr. Old)· Do you consider it bad faith to
decline to pay things that the City even knows are not
owed?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·It's not bad faith to decline paying something
you know is not -· · Q.· ·(By Mr. Old)· Okay.
· · A.· ·-- not owed.
· · Q.· ·You mentioned earlier that there was concern
about -- I think it was -- actually, you didn't mention
it.· You were asked questions earlier about a pleading
that says something to the effect of the City is not
entitled to recover for damage that was the result of
either a failure to provide truthful responses or a
reckless disregard for the truth.· Do you recall being
asked about that?
· · A.· ·Yes, sir.
· · Q.· ·I know you made a list of -· · · · · · · MR. DOYLE:· Objection.
· · Q.· ·(By Mr. Old)· I know you made a list of things
to the best of your memory, but would you also defer to
the documents that you've already sworn to, like your
affidavits in the case?
· · · · · · · MR. DOYLE:· Objection.
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· · · · · · · MR. DOYLE:· Objection.
· · A.· ·It does.
· · Q.· ·(By Mr. Old)· Do you have an opinion as to
whether or not it also causes the award to be inaccurate
whether it's due to accident, mistake or some other
action?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Well, we know the award is inaccurate based on
what we discussed earlier.
· · Q.· ·(By Mr. Old)· But it also is inaccurate in that
the appraisers and the -- and the umpire who requested
receipts weren't provided -· · A.· ·Right.
· · Q.· ·-- all of the information the City had at its
disposal.· Right?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Information was withheld, yes.
· · Q.· ·(By Mr. Old)· Right.
· · · · · · · And can you tell whether or not the
appraisers were given those memoranda from 2007, which
said the breezeway, for example, had preexisting damage
that wasn't related to the storm?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·I don't believe they were.
· · Q.· ·(By Mr. Old)· But is this award actually
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compensating the City for that exact same damage?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes, sir.
· · Q.· ·(By Mr. Old)· And didn't Mr. Domangue say he
did not segregate that damage from covered or uncovered
items?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·He said he made no segregation, yes, sir.
· · Q.· ·(By Mr. Old)· You mentioned there's 30 rooms in
award for which there are payments that there was no
prior claim for damage.· Was Texas Windstorm given an
opportunity to -- to inspect those rooms with knowledge
that there was a claim for damage being made about them?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·No, we weren't.
· · Q.· ·(By Mr. Old)· Was Texas Windstorm given notice
of those 30 claims -- for damages for those 30 rooms
before this demand was made?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·No way.
· · Q.· ·(By Mr. Old)· Is that a part of the conditions
for bringing this lawsuit in the policy?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Bringing -· · Q.· ·(By Mr. Old)· Let me step back.
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under the policy.
· · Q.· ·(By Mr. Old)· Is it -- is it sent before any
inspections are conducted?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·I'm sorry?
· · Q.· ·(By Mr. Old)· Was it also sent to the insured
before a single inspection was ever conducted on this
claim?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes, sir, it goes out shortly after the first
notice of loss is received.
· · Q.· ·(By Mr. Old)· Has Texas Windstorm admitted
liability or responsibility for the items contained in
the appraisal award?
· · A.· ·No, sir.
· · · · · · · MR. DOYLE:· Objection.
· · Q.· ·(By Mr. Old)· Is this a binding appraisal award
under the facts as you understand them to be?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·No, sir.
· · Q.· ·(By Mr. Old)· Was it itemized as required by
the policy?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·No, sir.
· · Q.· ·(By Mr. Old)· You've seen Mr. Burgess'
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· · A.· ·Okay.
· · Q.· ·As a part of obtaining payment for covered
claims, is the City required to give notice of its
claims before obtaining payment?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes.
· · Q.· ·(By Mr. Old)· Was Texas Windstorm prejudiced by
Texas -- by the City's failure to give prompt, timely
and adequate notice and access to those 30 rooms and
these four other items, 14, 15, 17 and 18, for which
they are now claiming damage as part of this demand on
this appraisal award but which were not part of the
underlying loss?
· · · · · · · MR. DOYLE:· Objection, form.
· · A.· ·Yes, sir.
· · Q.· ·(By Mr. Old)· And is that Texas Windstorm's -one of the reasons why Texas Windstorm is not paying
this award?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yes, sir.
· · Q.· ·(By Mr. Old)· Is it fair to call the claim
acknowledgment and assignment letter an admission of
liability for the insurance claim?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·No, sir, that's simply a list of what's covered
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deposition testimony when he said he couldn't look at
any single one of these -- what Mr. Doyle calls -- items
on this policy and tell you what it contained and what
it represented?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·I remember that, yes, sir.
· · Q.· ·(By Mr. Old)· So was that a proper itemization
of the award?
· · A.· ·No, sir?
· · · · · · · MR. DOYLE:· Objection.
· · Q.· ·(By Mr. Old)· Is it important for Texas
Windstorm to actually be able to determine whether or
not the specific line items in the award are covered by
the policy or have been previously paid for or anything
like that?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·It's a necessity in order to determine the
validity of that item.
· · Q.· ·(By Mr. Old)· Is Texas Windstorm then provided
that information and the reasonable needs in order to
make a determination -- that's reasonably requested in
order to make a determination of whether it has a
responsibility to pay on this claim?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·I'm sorry.· I didn't catch your --
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· · Q.· ·(By Mr. Old)· Has Texas Windstorm received that
information which it reasonably requested in order to
make a determination as to whether it has liability to
pay this particular claim?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·No.
· · Q.· ·(By Mr. Old)· Okay.· To the extent that it has
received information, has Texas windstorm reached a
determination as to whether or not it is obligated to
pay this appraisal award or the demand made on the
appraisal award?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·We determined we're not -- that it's not a
valid award, which would require payment.
· · Q.· ·(By Mr. Old)· In addition, does the demand that
was made by the City's attorneys actually cull out those
items which are not covered or not part of the loss?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·It does not.· It doesn't make any segregation
between covered and uncovered.
· · Q.· ·(By Mr. Old)· It does not even actually take
into account what Mr. -- Judge Burgess or Mr. Domangue
said shouldn't be in the award, other than sales tax.
Is that right?
· · · · · · · MR. DOYLE:· Objection.
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opening that's covered.· Right?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·It is.· It's damage that results from water
that comes through the opening by the storm.
· · Q.· ·(By Mr. Old)· So if they were observing damage
for the first time five years or five-and-a-half years
after the loss, someone has to go back and segregate the
extent of that damage based upon its immediate effects
versus long-term effects, even assuming they found a
wind-created opening that it came through.· Right?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·It all has to be assessed, yes, sir.
· · Q.· ·(By Mr. Old)· Is there any indication in this
award that that's been done?
· · A.· ·No, sir.
· · · · · · · MR. DOYLE:· Objection.
· · Q.· ·(By Mr. Old)· Is this award a fair and honest
assessment of loss?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·It isn't.
· · Q.· ·(By Mr. Old)· Does it have accidents and
mistakes in it?
· · A.· ·Yes, sir.
· · Q.· ·Okay.· Does it comply with policy terms and
conditions?
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· · A.· ·That's right.
· · Q.· ·(By Mr. Old)· Even Judge Burgess said he didn't
believe that there were items in here that were proper,
yet the City has still, even after his deposition
testimony, made demand for those.· Is that right?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Burgess and Domangue both testified that this
wasn't the final amount.
· · Q.· ·(By Mr. Old)· In fact, even though it has some
50-odd rooms in it where there's interior damage that's
being compensated for, Mr. Domangue specifically swore
in his testimony that he never found or identified a
wind-created opening.· Right?
· · A.· ·That's right.
· · · · · · · MR. DOYLE:· Objection.
· · Q.· ·(By Mr. Old)· And is a wind-created opening
required in order to have coverage for interior damage?
· · · · · · · MR. DOYLE:· Objection.
· · A.· ·Yeah, the policy reads the opening has to be
created by wind and the rain has to enter through that
opening.
· · Q.· ·(By Mr. Old)· Right.
· · · · · · · And not only that, but the wind -- in
order for that damage to be covered, it's only the
immediate effects of that water entering through the
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· · A.· ·It does not.
· · · · · · · MR. DOYLE:· Objection.
· · · · · · · MR. OLD:· Okay.· I believe that's all the
questions I have for now.· We'll pass the witness and
reserve our remaining questions for trial.
· · · · · · · MR. DOYLE:· Well, hang on a second.
· · · · · · · · · · · EXAMINATION
BY MR. DOYLE:
· · Q.· ·Mr. Strickland, you heard all this stuff that
your lawyer testified about just a second ago, did you?
· · A.· ·Yes, sir.
· · · · · · · MR. OLD:· I didn't testify.
· · · · · · · MR. DOYLE:· You sure did, and I object to
all of that as being leading, every piece of it.
· · Q.· ·(By Mr. Doyle)· And you testified -- I guess he
wanted you to testify as to these things as independent
facts.· These are information that you have that you
couldn't give to me before?
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· You had forgotten it?
· · A.· ·I don't understand your question.
· · Q.· ·You had forgotten the things that he's telling
you?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I tried to give you some of this information,
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and you shut me down.
· · Q.· ·(By Mr. Doyle)· No, I asked many times to tell
me each and every one, and -- and you didn't tell me.
So if -- if those additional things are -- did you have
to have him tell you so that you knew what it was?
· · · · · · · MR. OLD:· You're not going to answer that
question.· It's argumentative.· The record will speak
for itself.
· · · · · · · Ask a question.
· · Q.· ·(By Mr. Doyle)· And let me ask you something,
Mr. Strickland.· J.S. Held -- you're saying that
Mr. Domangue or -- is biased because he has -- he's
represented other plaintiffs in the past.· Is that part
of the deal that you just testified to?
· · · · · · · MR. OLD:· Object to form.
· · A.· ·I'm sorry?
· · Q.· ·(By Mr. Doyle)· Did you just testify that you
thought that Mr. Domangue was inappropriate as an
appraiser because he represented plaintiffs and was not
sensitive to TWIA's side?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·He has -- he has demonstrated in the past that
he isn't independent, yes.
· · Q.· ·(By Mr. Doyle)· Well, how would you -- what
would you say about somebody like J.S. Held getting
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· · Q.· ·J.S. Held, you say, is a big corporation.
· · A.· ·Well, I know it to be a large firm that handles
a lot of work worldwide.
· · Q.· ·In terms of the work that's done here, do you
know how many cases they're handling for TWIA?
· · A.· ·I don't have the exact number, no, sir; but I
know they're -- they're handling these municipalities
that I'm involved in.· They may or may not -- I think
they might be handling some other stuff outside of that.
I'm not sure.
· · Q.· ·They're handling every case you're involved in?
· · A.· ·No, they're handling these municipalities.
· · Q.· ·The five or six cases you're involved in,
that's all the cases you're involved in.
· · A.· ·No, sir, it's not.
· · · · · · · MR. OLD:· Objection, form.
· · Q.· ·(By Mr. Doyle)· I thought you told me those are
the only significant cases you're involved in at this
time.
· · A.· ·Well, now, you just -- you just asked -- you
stated your question differently.· These are the only
significant Ike claims I've got.· Your firm is involved
in all of them.· So is J.S. Held.
· · Q.· ·Well, and the fact that I'm involved in it
doesn't have anything to do with J.S. Held, does it?
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$1,200,000 for working for TWIA and taking their side in
$1,200,000 worth of work?
· · · · · · · MR. OLD:· Objection, form.
· · A.· ·I -· · Q.· ·(By Mr. Doyle)· Would that might influence
their position?
· · A.· ·I don't believe so, because I believe J.S. Held
is a large corporation.· I would -- I don't know this to
be a fact, but I think we're a drop in the bucket for
his income.· That's just the way I believe it to be.
· · Q.· ·And -- and the person that is doing it for J.S.
Held was who?
· · A.· ·Are you speaking of Mr. Fielder?
· · Q.· ·Mr. Fielder.· Right?
· · A.· ·He was, I believe, the lead man, yes, sir.
· · Q.· ·Yes, sir.
· · · · · · · And do you know how much he has
received -- how much of the $1,200,000 involved matters
that Mr. Fielder was in?
· · A.· ·I don't know what his range is as far as
compensation.
· · Q.· ·I'm not talking about how much he gets paid,
how much of the business he brings to -- to J.S. Held.
· · A.· ·I don't understand your question, I don't
believe.
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· · A.· ·It doesn't, but -- but -- but -· · Q.· ·(By Mr. Doyle)· And you're saying that -· · · · · · · MR. OLD:· He's trying to answer the
question, sir.
· · · · · · · MR. DOYLE:· He's not trying.· Don't -don't -- don't play that game with me.· You know that
J.S. Held is involved in every one of the cases you're
involved with.
· · · · · · · MR. OLD:· Objection.
· · · · · · · MR. DOYLE:· Municipalities and the school
districts.· Right?
· · · · · · · MR. OLD:· Well, I'm sorry.· We're not
going to keep asking questions that are intentionally
misleading.· He's already told you that's not true.
Don't call it a game.
· · · · · · · MR. DOYLE:· Jay, go ahead and tell him
what the answer is.· Go ahead.
· · · · · · · MR. OLD:· I didn't tell him.
· · · · · · · MR. DOYLE:· Okay.· What's the answer?
· · · · · · · MR. OLD:· He told you it's not true, and
you said he's playing games with you.
· · Q.· ·(By Mr. Doyle)· Which -- which cities and
municipalities are they representing you in?
· · A.· ·They're representing TWIA in the remaining
municipalities.

U.S. LEGAL SUPPORT
(713) 653-7100

YVer1f

Paul Strickland
June 30, 2016
·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8·
·9·
10·
11·
12·
13·
14·
15·
16·
17·
18·
19·
20·
21·
22·
23·
24·
25·

·1·
·2·
·3·
·4·
·5·
·6·
·7·
·8
·9·
10
11·
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 338
· · Q.· ·Okay.· And how many cases is that?
· · A.· ·Well, you asked me that earlier.· I think it's
six or seven.· I haven't stopped to count.
· · Q.· ·Okay.· Are they involved in every one of those?
· · A.· ·They have been assigned as our appraisers in
the municipality cases that I'm handling.
· · Q.· ·Every one.
· · A.· ·Well, the remaining five or six, yes, sir.
· · Q.· ·Yeah.
· · · · · · · And -- and in those cases, is the person
you're working with Mr. Fielder?
· · A.· ·Not entirely.
· · Q.· ·Who else?
· · A.· ·There's -- there's -- there's a group of
people.
· · Q.· ·Who else?
· · A.· ·Gosh, you're asking me for names now.· Richard
Fate is one of the names that comes to mind; and, you
know, I don't recall the other names.· I just saw his
name on a -- on a review recently, and that -- that
popped out at me.· But there's typically eight -- eight
or -- I'm guessing eight to ten, maybe, people that
inspect this.
· · Q.· ·And by the way, are you familiar with the -well, we'll find this out some other way.· That's fine.
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MR. DOYLE:· Anything else?
That's all we've got.
MR. OLD:· We'll reserve the remainder of
for trial.
MR. DOYLE:· Thanks very much, Jay.
THE VIDEOGRAPHER:· Off the record at
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STATEMENT OF THE CASE
Nature of underlying
proceeding:

Bankruptcy trustee’s action on behalf of investors against
bank for breach of contract, breach of fiduciary duty,
negligence, and a violation of the Texas Securities Act.

Parties in the Trial
Court:

Plaintiff: Milo H. Segner, Jr., as Trustee of the PR
Liquidating Trust (“Trustee”)
Defendant: Sovereign Bank

Trial Court:

Hon. Jim Jordan, 160th District Court, Dallas County

Trial Court
Disposition:

Granted motion to compel production of alleged workproduct and attorney-client privileged documents because
they were provided to, reviewed by, or prepared by or for
a testifying expert.

Parties in the Court of
Appeals:

Relator: Trustee
Real Party in Interest: Sovereign Bank

Court of Appeals:

Fifth Court of Appeals at Dallas

Court of Appeals
Disposition:

Based on attorney-client privilege, granted mandamus
relief instructing trial court to vacate order and deny
production of documents. Opinion by O’Neill, J., joined
by Lang-Miers and Evans, JJ. In re Segner, No. 05-1301414-CV, 2013 WL 6330654 (Tex. App.—Dallas Dec.
5, 2013, orig. proceeding).

STATEMENT OF JURISDICTION
The Court has jurisdiction of this mandamus petition under §22.002(a) of the
Texas Government Code.

xiv

TEMPORARY RELIEF
Relator Sovereign Bank requests no temporary relief at this time. Trial is
currently set for December 1, 2014.

xv

ISSUES PRESENTED
1.

This Court held that the adverse party is entitled to see all documents – even
documents protected by the work-product doctrine – the other side gave to
its testifying expert. In re Christus Spohn Hosp. Kleberg, 222 S.W.3d 434
(Tex. 2007). The court of appeals decided that attorney-client privileged
communications are exempt from the Christus holding. Can that be right?

2.

The expert-discovery rule permits an opposing party to discover all materials
provided to, reviewed by, or prepared by or for a testifying expert “in
anticipation of” the expert’s testimony. Must a party disclose only those
materials provided to the expert after the date of designation? Or does the
duty of disclosure extend to all materials pertaining to the subject-matter of
the expert’s testimony, regardless of when the materials were provided,
reviewed, or prepared?

3.

Texas Rule of Civil Procedure 195, which provides for expert discovery
through depositions, states that a party “may obtain discovery [concerning
discoverable expert matters], including documents not produced in
disclosure, only by oral deposition of the expert . . . .” TEX R. CIV. P. 195.4.
May production of expert documents be requested in conjunction with an
expert deposition? And if so, does a mention in the notice of deposition of
Rule 199, the general rule on oral depositions, instead of Rule 195, deprive
the requesting party of production of the expert documents?

4.

Is there an adequate remedy by appeal when the party seeking discovery
would be unable to:
• effectively cross-examine the expert witness, or
• place the withheld documents in the record so that the appellate court
could evaluate whether there is reversible error?

xvi

REASONS TO GRANT
The court of appeals’ opinion concludes that attorney-client communications
need not be disclosed even though they have been shared with a testifying expert.
In re Segner, No. 05-13-01414-CV, 2013 WL 6330654, at *2 (Tex. App.—Dallas
Dec. 5, 2013, orig. proceeding). Ostensibly to protect the interest in “full and frank
communications between attorneys and their clients,” the opinion immunizes
attorney-client communications from the rule this Court announced in In re
Christus Spohn Hospital Kleberg, 222 S.W.3d 434, 438 (Tex. 2007). Id. (quotation
and citation omitted).
But Christus should not be so easily brushed aside. Christus held that workproduct privileged information is discoverable if it was provided to, reviewed by,
or prepared by or for the testifying expert. 222 S.W.3d at 438 (citing TEX. R. CIV.
P. 192.3(e)(6)). Here, a bankruptcy trustee chose to name the trust’s accountant,
also a member of the trust’s “control group,” as a testifying expert to bolster the
trustee’s chances of success before a jury. In this respect, the accountant is no
different than any other testifying expert covered by the rule in Christus.
Parties waive privileges when they designate testifying experts because the
testifying expert witness has a “vast potential for influence” over juries, which are
“prone to rely on experts to tell them how to decide complex issues without
independently analyzing underlying factors.” Christus, 222 S.W.3d at 440. “Given

the importance that expert testimony can assume, the jury should be aware of
documents and tangible things provided to the expert that might have influenced
the expert’s opinion.” Id. This policy overrides a party’s interest in preventing
disclosure of privileged materials, especially since the party can avoid disclosure
by “un-designating” the expert. Id. at 440-41.
The court of appeals exempted attorney-client-privileged material from
Christus but did not specify how far the exemption extended. Segner, 2013 WL
6330654, at *2-3. Because the Trustee asserted attorney-client privilege only for
materials given to the expert before the date of designation, it is unclear whether
the court applied (1) a blanket protection to attorney-client material in the hands of
a testifying expert, or (2) a protection that extends only up to the date the expert is
designated as a testifying expert.
Both possible rules—blanket protection and pre-designation protection of
attorney-client material—conflict with Christus and decisions of other courts of
appeals. Compare id. (protecting purported attorney-client material from disclosure
even though it was provided to, reviewed by, or prepared by or for a testifying
expert), with Aetna Cas. & Sur. Co. v. Blackmon, 810 S.W.2d 438, 440 (Tex.
App.—Corpus Christi 1991, orig. proceeding) (“[I]t is beyond question that the
designation of . . . an expert witness on Aetna’s claims handling procedure waived
any privilege [attorney-client, work-product, and party-communication] that Aetna
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might assert to the specific matters that [the expert] relied upon as the basis for his
testimony.”).
Both rules also disregard the textual command of the expert-discovery rules,
which expansively provide for “discovery concerning the subject matter on which
the expert is expected to testify . . . .” TEX. R. CIV. P. 195.4 (emphasis added).
Moreover, both rules would create mischief in the discovery process,
allowing parties to undermine the Christus rule and sharply limit, at their own
discretion, their current discovery obligations related to testifying experts. Parties
will have an incentive to hire experts early, provide them with control-group or
employee status to trigger the attorney-client privilege, and then wait as late as
possible to designate them as testifying experts. During that time, parties will have
free rein to influence, and even dictate, their experts’ opinions because neither the
other side nor the jury will ever find out.
Experts could become puppets, circumventing rules crafted to ensure a
modicum of independence from those who have such a “vast potential for
influence” in our system of justice. Christus, 222 S.W.3d at 440.1 Christus itself
could conceivably be thwarted: a party could circumvent the duty to disclose work
product by hiring the person it intends to use as a testifying expert as an employee
1

See also, e.g., Karn v. Rand, 168 F.R.D. 633, 639 (N.D. Ind. 1996) (Cosby, M.J.) (“[T]he
impact of expert witnesses on modern-day litigation cannot be overstated . . . to some, they are
nothing more than willing musical instruments upon which manipulative counsel can play
whatever tune desired[.]”).
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or member of the control group, thereby transforming transmittal of ordinary work
product into an attorney-client communication.
This issue warrants the Court’s attention.
STATEMENT OF FACTS
Relator Sovereign Bank had banking agreements with seven related
entities—Shale Royalties 3, LLC, Shale Royalties 4, Inc., Shale Royalties 5, Inc.,
Shale Royalties 6, Inc., Shale Royalties 7, Inc., Shale Royalties 8, Inc., and Shale
Royalties 9, Inc.—that were, in turn, affiliated with Provident Royalties and its
other affiliates (collectively, “Provident Entities”). See MR Tab E at 8-9. The
Provident Entities filed voluntary petitions for bankruptcy, and Real Party in
Interest Milo Segner, Jr. was appointed trustee for the PR Liquidating Trust as
assignee of the investors’ claims (the “Trustee”). Id. at 1, 7. This dispute involves
the Trustee’s suit against Sovereign Bank and his designation of Mitchell Carter as
a testifying expert witness regarding damages.
A.

Mitchell Carter is hired by the Trustee as administrator and
forensic accountant.

Carter is a self-employed forensic accountant. See MR Tab D at 17-18. He
specializes in litigation management and support, including working for
bankruptcy trustees as an expert witness. MR Tab B at 1-2. The Trustee’s
accounting firm has hired Carter for numerous projects. MR Tab D at 17-18. Carter
works on a contract basis and is not an employee of the firm. Id. at 19.
4

In June 2010, the Trustee’s accounting firm engaged Carter to work on the
Provident Entities matter. Id. at 17. Carter performed various services for the trust,
including supervising employees, directing and assisting the trust’s attorneys to
obtain legal advice on the trust’s behalf, attending mediations with settlement
authority, serving as a signatory on the bank account, and acting as the custodian
of records. MR Tab H, Ex. A at 1-2. He also worked as a forensic accountant,
analyzing the Provident Entities’ financial transactions. See MR Tab D at 24-25.
Carter worked on other Provident matters initially, but then began preparing
for the suit against Sovereign Bank. MR Tab D at 26. In April 2011, the Trustee
sued the Bank because of its banking relationship with the Provident Entities,
which were allegedly operated as a Ponzi scheme. See MR Tab A at 4. The claims
against the Bank were for third-party beneficiary breach of contract, breach of
fiduciary duty, and negligence. MR Tab A at 9-12. 2
Carter analyzed damages in preparation for the suit. He developed charts
summarizing the amount of funds that the Bank allegedly released from the
accounts of the various Provident Entities without proper authorization. See MR
Tab D at 24-25. One of those charts was attached to the Trustee’s original petition
filed in April 2011. MR Tab A, Ex. A. The chart listed total damages of
approximately $73 million. Id.

2

A claim under the Texas Securities Act was added later. See MR Tab E at 18-22.
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Over the next two years, Carter continued to work on the case against the
Bank and analyze the alleged damages. By the time of his expert deposition in July
2013, Carter had logged approximately 4000 hours on the Provident Entities
matter, including 400-500 hours on the suit against the Bank. MR Tab D at 20-21.
When the Fourth Amended Petition was filed, one month after his deposition,
Carter’s chart listed $99 million in damages—35% higher than his original
damages calculation. See MR Tab F, Ex. A.
B.

Carter is designated as a testifying expert.

The Bank made a request for disclosure for all materials covered by Texas
Rule of Civil Procedure 194.2, which includes the identity of any retained
testifying experts, the subject matter on which the expert will testify, and “all
documents . . . that have been provided to, reviewed by, or prepared by or for the
expert in anticipation of the expert’s testimony.” TEX. R. CIV. P. 194.2(f)(1), (2),
(4)(A); MR Tab C. On April 12, 2013—approximately three years after Carter
began work on the Provident Entities matter and two years after his damages chart
was attached to the original petition—the Trustee designated Carter as a testifying
expert regarding seven broad subject areas:
•

The releases of funds from the Shale escrow accounts at Sovereign
Bank;

•

The documentation or lack thereof, related to the releases of funds
from the Shale escrow accounts at Sovereign Bank;
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•

The amount and computation of damages sought by Plaintiff;

•

The movement of funds between the various bank accounts of the
Provident entities;

•

The amounts of money invested by the investors in Shales 3-9 who
assigned their claims to the PR Liquidating Trust;

•

The use of funds by the Provident Shale entities; and

•

The Ponzi flow of money between the Provident Shale entities.

MR Tab G, Ex. A at 5-8.
The Bank noticed Carter’s deposition and issued a subpoena duces tecum
asking Carter for 13 categories of documents evidencing or relating to his expert
opinions and testimony, including communications between the Trustee’s attorneys
and him. MR Tab G, Ex. B.
C.

The Trustee withholds expert documents from discovery.

The Trustee produced only documents, including communications between
his counsel and Carter, dated after April 12, 2013—the date that Carter was
designated. Other documents provided to, reviewed by, or prepared by or for
Carter before April 12, 2013 were withheld because the Trustee and Carter asserted
they were “not in anticipation of [his] expert testimony in this case,” MR Tab H,
Ex. A at 2, or because they were work product, MR Tab G, Ex. C at 2, or subject to
attorney-client privilege, MR Tab H, Ex. A at 2.

7

D.

The Bank moves to compel production.

The Bank moved to compel production of all documents provided to,
reviewed by, or prepared by or for Carter in anticipation of his testimony,
including those for which the Trustee claimed a privilege, whether or not they
predated his designation, citing Christus. MR Tab G (citing TEX. R. CIV. P.
192.3(e)(6)). The Trustee opposed the motion based in part on the attorney-client
privilege, arguing that the privilege waiver discussed in Christus did not extend to
attorney-client communications. MR Tab H at 8-9.
The only proof the Trustee proffered to support his claim of privilege was
Carter’s affidavit, MR Tab H, Ex. A; the allegedly privileged documents were not
tendered to the trial court for in camera review. The affidavit stated that in “lateJune 2010” Carter was retained to perform supervisory duties with the trust, MR
Tab H, Ex. A at 1, supporting the Trustee’s contention that Carter was a member of
the Trustee’s “control group” and thus was a client representative who had
communications protected under the attorney-client privilege from that date
forward. The affidavit also stated that on April 12, 2013, the date of designation,
Carter was “retained as an expert in this lawsuit” and that he had searched for,
gathered, and produced all documents provided to, reviewed by, and prepared by
or for him in anticipation of his expert testimony from that date forward. Id. at 2.
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E.

The trial court orders production.

The trial court rejected the Trustee’s attorney-client privilege and workproduct claim and granted the Bank’s motion to compel in part, while narrowing
the scope of some of the requests. MR Tab L (App. 1). The court redefined the
term “relating to” as used in the subpoena to mean “consisting of, referring to or
used in preparation for” particular subject areas, and ordered Carter to produce
documents responsive to the Bank’s subpoena. Id. The court later denied the
Trustee’s motion for reconsideration. MR Tab Q.
F.

The court of appeals vacates the trial court’s order.

The Trustee then obtained mandamus relief from the court of appeals.
App. 2. The court of appeals (1) accepted the Trustee’s argument that the
obligation to produce testifying-expert materials recognized in Christus did not
extend to attorney-client privileged communications, (2) agreed that Carter was
within the Trustee’s control group and that his communications with counsel were
protected by the attorney-client privilege, and (3) noted that the Bank had used the
wrong discovery tool when it sought discovery of Carter’s attorney-client
privileged documents, reasoning that a subpoena duces tecum referring to Rule
199.2 limited itself to fact witnesses and could not properly seek the broader
discovery allowed from a designated testifying expert. Id.
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The court of appeals did not address whether the requested documents fell
within the scope of expert discovery under Rule 192.3(e)(6). It also did not address
whether any work-product materials were exempt from discovery.
SUMMARY OF ARGUMENT
Sovereign Bank does not seek all attorney-client privileged communications
between the Trustee and Carter—the Trustee’s damages expert. Rather, it seeks
only materials relating to the subject matter of Carter’s expert testimony,
regardless of when they were provided to, reviewed by, or prepared by or for
Carter and regardless of whether they are privileged. The Trustee need not disclose
documents unrelated to Carter’s testimony.
The trial court properly ordered production for three reasons. First, attorneyclient communications to a testifying expert should be discoverable just as work
product is discoverable under this Court’s decision in Christus. A party who
designates as a testifying witness someone with attorney-client-privileged
information waives the privilege—not wholesale, but only with regard to
information pertinent to the expert testimony.
This comports with the definition of attorney-client privilege because a party
who designates a testifying expert has no expectation of confidentiality regarding
the subject matter of that testimony. See TEX. R. EVID. 503. It also comports with
the traditional definition of waiver as a voluntary relinquishment of a known right
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because a party is presumably aware of its expert-disclosure obligations under the
rules and may tailor its selection of an expert and designation of the topics of
testimony to avoid disclosure of privileged material.
Moreover, there is no reason to treat the two privileges differently. Work
product must be disclosed under this Court’s decision in Christus. There is no
reason the same rule should not apply to attorney-client-privileged material.
Second, the Bank is entitled to discover any materials provided to, reviewed
by, or prepared by or for Carter “in anticipation of,” i.e., relevant to, his anticipated
expert testimony. The Trustee argues for a rule based on the timing of its decision
to designate or the litigation roles the Trustee created for Carter, but those tests
lack any grounding in the language of the rules. And, they are completely within
the control of the party sponsoring the expert and are thus subject to manipulation.
By contrast, aligning a party’s expert-discovery obligation with the subject
matter of the expert’s testimony, regardless of when the expert was given the
material or whether it is privileged, is in accord with the plain language of the
expert-disclosure rules. Also, it furthers the policies underlying those rules that the
Court found persuasive in Christus. Although this Court has not had occasion to
address the issue, courts in other jurisdictions have applied a subject-matter test
when determining a testifying expert’s discovery obligation. Indeed, several have
applied a subject-matter test to a situation such as Carter’s, where the expert has a
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prior relationship with the litigation, such as prior service as a consulting-only
expert.
The Trustee had the burden to prove that materials were not discoverable,
but he did not satisfy it. The evidence shows that Carter was a consulting expert
regarding damages before being designated a testifying expert on the same topic.
One of Carter’s damages charts was attached to the original petition approximately
two years before he was designated as a testifying expert. That chart listed the
damages sought as $73 million. A few months after Carter was designated, an
amended petition featured a new chart by Carter listing the damages as $99
million—a 35% increase.
Any material provided to Carter regarding his initial damages calculation is
relevant to his expert testimony, even though it occurred before he was designated
as a testifying expert. If the Bank cannot obtain pre-designation documents, it will
be unable to effectively cross-examine Carter about what may have precipitated the
significant increase in his damages assessment, as well as other issues relevant to
damages.
Third, the Bank correctly sought production of the documents. The court of
appeals misread the plain text of Rule 195 when it held that the rule does not
authorize a request for documents in conjunction with an expert deposition.
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The trial court acted within its discretion, and the court of appeals abused its
discretion by granting mandamus relief. The Bank has no adequate remedy by
appeal because:
•

Without the withheld documents, the Bank will be unable to fully and
effectively cross-examine Carter and demonstrate any influence on his
opinions by the trustee, his lawyers, or his representatives;

•

The Bank has no way of placing the disputed documents in the
appellate record so that an appellate court could hold that their
protection was reversible error.

Therefore, mandamus should issue against the court of appeals.
STANDARD OF REVIEW
Mandamus must issue if a trial court abuses its discretion, leaving a party
with no adequate remedy by appeal. Walker v. Packer, 827 S.W.2d 833, 840 (Tex.
1992) (orig. proceeding). “A trial court has no ‘discretion’ in determining what the
law is or applying the law to the facts. Thus, a clear failure by the trial court to
analyze or apply the law correctly will constitute an abuse of discretion, and may
result in appellate reversal by extraordinary writ.” Id.
A party lacks an adequate remedy by appeal when the benefits of mandamus
relief outweigh the detriments. In re Prudential Ins. Co. of Am., 148 S.W.3d 124,
136-37 (Tex. 2004) (orig. proceeding).
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ARGUMENT
I.

A party waives attorney-client privilege for materials relating to the
subject matter of a testifying expert’s testimony that are provided to,
reviewed by, or produced by or for the expert.
A.

This Court held in Christus that material provided to an expert—
even work-product privileged material—is discoverable.

In Christus, this Court considered whether a party that inadvertently sent a
work-product-privileged report to a testifying expert could use the Texas Rules of
Civil Procedure’s “snap-back” provisions to recover the report, even though all
documents “provided to” a testifying expert “in anticipation of” the expert’s
testimony are discoverable under Texas Rule of Civil Procedure 192.3(e)(6). 222
S.W.3d at 436-37. After assessing the competing interests, this Court held that
material provided to a testifying expert can be recovered only if the party
withdraws the designation and chooses a new expert. 3 Id. at 440-41. In other
words, any material given to a testifying expert in anticipation of the expert’s
testimony must be disclosed. Id. The Court based its decision in part on the rules’
definition of work product, which excludes material provided to a testifying expert.
Id. at 439 (citing TEX. R. CIV. P. 192.5(c) (providing that “information
discoverable under Rule 192.3 concerning experts” is not “work product protected
from discovery”)).

3

The Court also left open the possibility that a party could snap back documents by meeting the
“heavy burden” of demonstrating that the material “could not by its nature have influenced the
expert’s opinion.” Christus, 222 S.W.3d at 440-41.
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The Court also based its decision on the important policies supporting the
expert-disclosure rule. Id. at 440. As the Court explained, expert witnesses occupy
a “unique place in our adversarial system of justice.” Id. The testifying expert
witness has a “vast potential for influence” over juries, which see the expert as “an
objective authority figure more knowledgeable and credible than the typical lay
witness” and are “prone to rely on experts to tell them how to decide complex
issues without independently analyzing underlying factors.” Id.
Moreover, “[c]oupled with the expert’s vast potential for influence is the fact
that experts are generally unfettered by firsthand-knowledge requirements that
constrain the ordinary witness.” Id. Experts may even testify about inadmissible
facts or data. Id.
The Court explained that disclosure of all materials the attorney or party
may have provided to the expert is critical:
Armed with these advantages, the expert witness paints a powerful
image on the litigation canvas. And it is typically the hiring attorney
who selects the materials that will provide color and hue. Just as a
purveyor of fine art must examine the medium used in order to
distinguish masterpiece from fake, a jury must understand the pallet
from which the expert paints to accurately assess the testimony’s
worth. Given the importance that expert testimony can assume, the
jury should be aware of documents and tangible things provided to the
expert that might have influenced the expert’s opinion.
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Id. This policy overrides a party’s interest in maintaining confidentiality of
privileged materials, especially since the party can avoid disclosure by
withdrawing the designation. Id. at 440-41.
“In light of these important policy concerns that underlie the expertdisclosure rule,” the Court concluded that the expert-disclosure rule prevailed over
the right to “snap back” a document and avoid disclosure. Id. at 440. Therefore,
“once privileged documents are disclosed to a testifying expert, and the party who
designated the expert continues to rely upon that designation for trial, the
documents may not be retrieved even if they were inadvertently produced.” Id. at
440-41.
B.

The court of appeals incorrectly exempted attorney-clientprivileged material from the Christus disclosure requirement.

Despite the similarity of the issues at stake, the court of appeals did not even
analyze whether Christus, which was limited by its facts to the work-product
privilege, id. at 436-37 n.1, should apply to attorney-client-privileged material.
Instead, the court concluded that the interest in “full and frank communications
between attorneys and their clients” trumps the interest in testifying-expert
disclosure that this Court found persuasive in Christus. Segner, 2013 WL 6330654,
at *2 (quotation and citation omitted). The court of appeals appears to have applied
a blanket protection to all attorney-client communications provided to testifying
experts. But even the Trustee does not agree that blanket protection is appropriate,
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as the Trustee produced at least some post-designation attorney communications
with Carter as well as work product.
The proper analysis is straightforward. Although, unlike work product, the
definition of attorney-client privilege in the rules of evidence does not expressly
exclude expert discovery, there is no reason to treat attorney-client privilege
differently from work-product privilege in this context. Christus itself also relied
on the policy underlying the expert-discovery rules. 222 S.W.3d at 440. Its analysis
did not stop at the definition of work product. Id.
In addition, courts in other jurisdictions have subjected both privileges to
disclosure equally. And both privileges serve equally-important interests. Finally,
the purpose of attorney-client privilege remains well-served, as a party who has
given privileged information to an expert can have no expectation of
confidentiality once that expert is designated as a testifying expert. Christus should
apply to both.
1.

The testifying-expert rules of procedure mandate disclosure
of identified materials without exception.

The rules mandate broad disclosure of materials from testifying experts,
including:
• factual bases of the responding party’s defenses;
• amount and method for calculating economic damages;
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• substance of the expert’s mental impressions and opinions and
the basis for them;
• all documents, tangible things, reports, models, or data
compilations that have been provided to, reviewed by, or
prepared by or for the expert in anticipation of the expert’s
testimony;
• mental impressions of a consulting expert that have been
reviewed by the testifying expert;
• facts known by the expert that relate to or form the basis of the
expert’s mental impressions and opinions formed or made in
connection with the case in which the discovery is sought,
regardless of when and how the factual information was
acquired;
• expert’s mental impressions and opinions formed or made in
connection with the case in which discovery is sought, and any
methods used to derive them.
TEX. R. CIV. P. 192.3(e), 194.2, 195.4. This wide-ranging mandate of disclosure is
absolute for testifying experts. No exceptions, conditions, or qualifiers protect
testifying-expert materials from disclosure. As this Court observed in Christus, the
testifying-expert disclosure rule plainly commands disclosure of the identified
materials, which “makes sense in light of the important interests the expertproduction requirement was designed to serve.” 222 S.W.3d at 440.
2.

Courts have enforced testifying-expert disclosure
obligations without exception for attorney-client or workproduct privileges.

In reaching its decision in Christus, the Court relied on decisions by other
jurisdictions

that

compelled

discovery
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from

testifying

experts

without

distinguishing between the work-product and the attorney-client privilege. See
Christus, 222 S.W.3d at 441-43 & n.4 (citing Tracy v. Dandurand, 30 S.W.3d 831,
836 (Mo. 2000) (holding attorney-client privilege waived once material produced
to testifying expert); In re Pioneer Hi–Bred Int’l, Inc., 238 F.3d 1370, 1374-76
(Fed. Cir. 2001) (holding that both attorney-client and work-product privileges
were waived by sharing materials with testifying expert)).
Other courts have similarly made no distinction between the work-product
and attorney-client privileges when compelling expert disclosure, and have instead
simply followed the command of the particular jurisdiction’s governing disclosure
rule. See, e.g., Noble v. City of Norwalk, No. CV094016996S, 2012 WL 3870634,
at *5 (Conn. Super. Ct. Aug. 3, 2012) (concluding that designation of city’s
assistant tax assessor as testifying expert waived the City’s attorney-client
privilege when rule mandated disclosure of documents “obtained, created, and/or
relied upon by the expert in connection with his or her opinions in the case”)
(citation omitted); Marceau Invs. v. Sonitrol Holding Co., No. C.A. 12065, 1991
WL 137146, at *2 (Del. Ch. July 2, 1991) (rejecting assertion of attorney-client
privilege because when a party designates an expert witness for trial, “the
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substance of the facts and opinions to which the expert is expected to testify, and
the grounds for each opinion, become discoverable”). 4
Similarly, no Texas court (other than the court of appeals that decided this
case) has held that the work-product privilege is waived, but the attorney-client
privilege is not, for materials provided to a testifying expert. See D.N.S. v.
Schattman, 937 S.W.2d 151, 156 (Tex. App.—Fort Worth 1997, no writ)
(observing under the former rule that “if a party-expert relies on a privileged
document as the basis for that expert’s testimony, the privilege is waived”); Aetna
Cas. & Sur. Co. v. Blackmon, 810 S.W.2d 438, 440 (Tex. App.—Corpus Christi
1991, no writ) (noting that it is “beyond question” that the designation of a

4

See also, e.g., In re Pioneer, 238 F.3d at 1375; Meany v. Am. Cas. Co. of Reading, No.
3:11-CV-401-S, 2013 WL 3154958, at *2-3 (W.D. Ky. June 19, 2013); MVB Mortg. Corp. v.
F.D.I.C., No. 2:08-CV-771, 2010 WL 582641, at *1 (S.D. Ohio Feb. 11, 2010); Rochow v. Life
Ins. Co. of N. Am., No. 04-73628, 2010 WL 100633, at *5 (E.D. Mich. Jan. 5, 2010); U.S. v. Am.
Elec. Power Serv. Corp., Nos. 2:99-cv-1182, 2:99-cv-1250, 2006 WL 3827509, at *1-3 (S.D.
Ohio Dec. 28, 2006); Synthes Spine Co., L.P. v. Walden, 232 F.R.D. 460, 463-64 (E.D. Pa.
2005); Kooima v. Zacklift Int’l, Inc., 209 F.R.D. 444, 446-47 (D.S.D. 2002); W. Res., Inc. v.
Union Pac. R.R., No. 00-2043-CM, 2002 WL 181494, at *9-11 (D. Kan. Jan. 31, 2002) (Waxse,
M.J.); U.S. Fidelity & Guar. Co. v. Braspetro Oil Servs. Co., Nos. 97 CIV. 6124JGKTHK, 98
CIV. 3099JGKTHK, 2002 WL 15652, at *5-6 (S.D.N.Y. Jan. 7, 2002) (Katz, M.J.); Herrick Co.,
Inc. v. Vetta Sports, Inc., No. 94 CIV. 0905 (RPP), 1998 WL 637468, at *1 (S.D.N.Y. Sept. 17,
1998). In re Pioneer and other decisions addressing the federal counterpart to Texas’s expert
discovery rules—Federal Rule of Civil Procedure 26—have been abrogated by the 2010
amendments to Rule 26. Republic of Ecuador v. For Issuance of Subpoena Under 28 U.S.C. Sec.
1782(a), 735 F.3d 1179 (10th Cir. 2013). Although the Rule 26 premise of Pioneer has been
changed, Texas’s discovery rule has not been amended and cases applying former Rule 26
remain relevant to Texas’s discovery rules. See Christus, 222 S.W.3d at 441-42 & n.4 (relying on
federal cases interpreting former Rule 26, including Pioneer).
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testifying expert “waived any privilege” for the matters relied on for expert
opinions).
This unified analysis of the two privileges makes sense. To be sure, ensuring
“full and frank communication between attorneys and their clients,” In re XL
Specialty Ins. Co., 373 S.W.3d 46, 56 (Tex. 2012) (quotation and citation omitted),
importantly enables candid advice and effective advocacy. But the work-product
doctrine serves an equally compelling purpose by “shelter[ing] the mental
processes, conclusions, and legal theories of the attorney, providing a privileged
area within which the lawyer can analyze and prepare his or her case.” In re Bexar
Cnty. Crim. Dist. Attorney’s Office, 224 S.W.3d 182, 187 (Tex. 2007) (quotation
and citation omitted). Indeed, this Court has held that the privilege protecting core
work product is “sacrosanct and its protection impermeable.” Id. at 187-88.
Nevertheless, under Christus, all work product disclosed to a testifying
expert in anticipation of her testimony must be produced. Likewise, the attorneyclient privilege should not shield testifying experts from their discovery obligations
under the rules of procedure. See In re XL, 373 S.W.3d at 56 (explaining that the
attorney-client privilege must be construed narrowly because it “shields otherwise
relevant information from discovery”).
Protecting attorney-client communications in the hands of testifying experts
presents the same dangers to the truth-seeking process that this Court recognized in
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Christus. 222 S.W.3d at 440-41. It is difficult to perceive what interests would be
served by permitting counsel to provide facts, data, analysis, and theories,
including work-product, among other things, to a testifying expert and then to deny
discovery of that material to the opposing party because it happened to be part of
an attorney-client communication.
3.

Sharing materials with a testifying expert waives any
attorney-client privilege because it removes any expectation
of confidentiality.

The Trustee’s claim of privilege is also precluded by application of the
express terms of the attorney-client privilege rule, Texas Rule of Evidence 503.
Under that rule, a communication is protected from disclosure only if it is
confidential. A communication is considered “confidential” only if is “not intended
to be disclosed to third persons other than those to whom disclosure is made” in
furtherance of the provision of legal services. TEX. R. EVID. 503(a)(5); see also
TEX. R. EVID. 511(1) (voluntary disclosure waives privilege). Moreover, in
balancing a claim of privilege against a discovery obligation, the Court construes
the privilege narrowly. In re XL, 373 S.W.3d at 56; see also, e.g., Tex. Dep’t of
Mental Health & Mental Retardation v. Davis, 775 S.W.2d 467, 473 (Tex. App.—
Austin 1989, orig. proceeding).
The discovery rules’ broad disclosure mandate precludes any expectation
that an attorney’s communications with a testifying expert are “confidential.” The
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Trustee’s designation of Carter as a testifying witness signified the understanding
that communications to him of facts and materials on the subject of his expert
opinions must be disclosed to third parties. See, e.g., Pioneer, 238 F.3d at 1375-76
(holding that attorney-client privilege waived because controlling discovery rule
required disclosure of all information and “any disclosure to a testifying expert . . .
assumes that privileged or protected material will be made public”).
The knowledge that a testifying expert will testify and be cross-examined on
his opinions at trial removes any expectation of confidentiality. Aetna, 810 S.W.2d
at 440 (“To the extent that [the witness] would testify concerning these matters as
an expert witness, disclosure by him would have the same effect as disclosure to a
third party, and would result in waiver of the privilege.”). 5 Testifying experts
address, explain, and defend their opinions at trial—that is their very purpose. As
this Court discussed at length in Christus, the opposing side must be free to
examine all relevant bases and rationales for the expert’s opinions. 222 S.W.3d at

5

See also, e.g., DeLuca v. State Fish Co., Inc., 158 Cal. Rptr. 3d 761, 774 (Cal. Ct. App. 2013)
(“Once a testifying expert is designated as a witness, the attorney-client privilege no longer
applies, because the decision to use the expert as a witness manifests the client’s consent to
disclosure of the information.”) (quotation and citation omitted); Sanborn v. Kentucky, 892
S.W.2d 542, 550 (Ky. 1994) (“A party ought not to be permitted to thwart effective crossexamination of a material witness whom he will call at trial merely by invoking the attorneyclient privilege to prohibit pretrial discovery.”); Stearrett v. Newcomb, 521 A.2d 636, 638 (Del.
Super. 1986) (“It is inherent in the testimony of the expert that he would be called upon to
divulge all facts and information upon which he bases his opinion . . .”); Herrick, 1998 WL
637468, at *3 (rejecting attorney-client privilege because “the very status which grants his
testimony weight with the jury would prevent his testimony from being thoroughly crossexamined”).
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440-41. And its right to cross-examine cannot be inhibited by a shield of privilege.
See, e.g., QST Energy, Inc. v. Mervyn’s, No. C-00-1699MJJEDL, 2001 WL
777489, at *4-5 (N.D. Cal. May 14, 2001) (holding that a party cannot “have it
both ways” by using former employee as testifying expert on damages while
shielding communications with employer and counsel regarding damages and thus
denying opposing party effective cross-examination).
Indeed, this recognition of the waiver of attorney-client privilege for
testifying experts comports with the treatment of waiver of the consulting-expert
privilege. In Hardesty v. Douglas, 894 S.W.2d 548, 551 (Tex. App.—Waco 1995,
orig. proceeding), the court held that a party waived the consulting-expert privilege
by submitting a consulting expert’s affidavit as summary-judgment evidence. The
court decided that the party had to make the expert available for deposition upon
remand:
Having used [the expert’s] affidavit as a sword by presenting his
testimony in opposition to the summary judgment, [the party] cannot
now use the consultant-only exemption as a shield to prevent the
defendants from discovering his opinions. We find such conduct to be
an offensive and unacceptable use of discovery mechanisms intended
to defeat the salutary objects of discovery.
Id. at 551 (quotation and citation omitted). Another court took the same view when
it examined a controverting affidavit by a consulting expert that a plaintiff chose to
file in support of a claim for past medical expenses. In re Mendez, 234 S.W.3d
105, 110 (Tex. App.—El Paso 2007, no pet.). The court found a waiver of the
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consulting-expert privilege had occurred but limited the waiver to the subjects
addressed in the affidavit. Id. at 111.
The decision to designate not only indicates a recognition of the loss of the
prerequisite confidentiality under Rule 503(a)(5), it also comports with the
traditional understanding of waiver in other circumstances. Waiver is understood
as an “intentional relinquishment of a known right or intentional conduct
inconsistent with claiming that right.” In re Gen. Elec. Capital Corp., 203 S.W.3d
314, 316 (Tex. 2006) (quotation and citation omitted). Parties must be presumed to
understand their discovery obligations under the established rules of procedure,
and they have control over their potential experts and knowledge of the
consequences of designation. Therefore, the decision to designate a consultant as a
testifying expert should be understood as a waiver of otherwise attorney-client
protected materials to the extent those materials pertain to the expert’s testimony.
Other waiver doctrines also support disclosure under these circumstances.
By designating Carter as an expert to support the Trustee’s affirmative claims, the
attorney-client privilege may be waived under the “offensive-use” doctrine. See
Republic Ins. Co. v. Davis, 856 S.W.2d 158, 163 (Tex. 1993) (holding that
attorney-client privilege is waived by a party seeking affirmative relief, when
privileged information would be outcome determinative, and disclosure is the only
means by which the aggrieved party may obtain the evidence).
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Moreover, the Trustee has waived any privilege due to voluntary, selective
disclosure of attorney-client communications occurring after the date of
designation. See TEX. R. EVID. 511(1) (providing for waiver of privilege when the
“holder of the privilege voluntarily discloses or consents to disclosure of any
significant part of the privileged matter”); QST Energy, 2001 WL 777489, at *3
(holding that disclosure of significant part of privileged communication waives
privilege with respect to all communications to expert).
Lastly, the interests protected by the attorney-client privilege will not be
disserved by enforcing the testifying-expert discovery requirements and their
purposes. Practical solutions are available for avoiding an unwanted attorney-client
privilege waiver. As the Court noted in Christus, “the producing party in such a
situation is not without a remedy,” 222 S.W.3d at 445, and may choose to
designate another testifying expert, one not in possession of attorney-client
communications, and instead use the witness as a consulting expert. Parties can
also narrow the topics of the expert’s testimony, or choose not to reveal privileged
communications to the potential testifying expert that they do not want disclosed.
II.

The expert-discovery rules mandate disclosure of materials given to a
testifying expert if they relate to the anticipated subject matter of that
testimony.
Regardless of its broad application of the attorney-client privilege, the court

of appeals nevertheless should have reached the question of the proper scope of
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expert discovery under Rule 192.3(e)(6). The Trustee seems to implicitly contend
that the disclosure obligation depends on when materials are provided or reviewed
by the expert. The Trustee provides no authority for such a test, and its adoption
would undermine the expert-discovery rules and the important policies underlying
them, as described by the Court in Christus. See 222 S.W.3d at 440.
The proper test is one based not on timing but on the subject matter of the
materials sought to be discovered. If they are relevant to the subject matter of the
expert’s testimony, then they should be disclosed, regardless of when they were
provided to, reviewed by, or prepared by or for the expert. This test is grounded in
the text of the expert-discovery rules and advances the policies behind them.
Although this Court has not had occasion to consider the question, many courts
from other jurisdictions have applied a subject-matter test.
A.

The Trustee implicitly contends that the disclosure obligation
depends on when materials are provided or reviewed by the
expert.

The Trustee produced no documents pre-dating Carter’s designation. He
asserted attorney-client and work-product privileges, but also that the documents
the Bank seeks were not provided to Carter “in anticipation of” his expert
testimony. MR Tab H at 2; id. Ex. A at 2; MR Tab G, Ex. C at 2. Therefore, the
Trustee is presumably withholding some privileged and unprivileged documents
solely based on the contention that they are not “in anticipation” of Carter’s
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testimony. See TEX. R. CIV. P. 192.3(e)(6). Such withholding might be proper but
for the Trustee’s narrow interpretation of what it means to be “in anticipation of”
an expert’s testimony.
By producing only documents post-dating Carter’s expert designation and
contending that “Carter has completely complied with his production obligations
as a testifying expert witness,” Resp. at 11, the Trustee implicitly advocates for a
test based on the timing of the designation. He appears to contend that only
material provided to the expert after his designation can be “in anticipation of” the
expert’s testimony.
B.

The text and purpose of the rules demonstrate that subject
matter, not timing, determines the scope of expert discovery.

Nothing in the expert-discovery rules indicates that the scope of discovery
hinges on the date of designation, or any other date. If there were a triggering date
for expert discovery, it would have been a simple matter to state it in the rules.
Instead, the rules entitle the opposing party to discover all materials “provided to,
reviewed by, or prepared by or for the expert in anticipation of a testifying expert’s
testimony.” TEX. R. CIV. P. 192.3(e)(6) (emphasis added); TEX. R. CIV. P
194.2(f)(4)(A). Moreover, the rules expansively provide for “discovery concerning
the subject matter on which the expert is expected to testify . . . .” TEX. R. CIV. P.
195.4 (emphasis added).
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The phrase “in anticipation of” might superficially suggest a timing element
because “anticipation” carries a quality of before or earlier in time. But upon closer
examination of its function in the rules, it is apparent that it connotes the purpose,
that is—what use was made of the material provided, reviewed, or prepared? See,
e.g., Schattman, 937 S.W.2d at 158 (reading same phrase under former rule as
having the meaning of purpose). “In anticipation of” expert testimony also
connotes a relationship between the materials provided, reviewed, or prepared and
the “anticipated” topics of the expert’s testimony, as listed in the designation or the
expert’s report.
Moreover, a rule must be given meaning in light of its purpose, interaction
with other rules, and any contrary meaning from the larger discovery context. See,
e.g., City of Houston v. Bates, 406 S.W.3d 539, 544 (Tex. 2013). Applying these
rules of construction, “in anticipation of” expert testimony does not limit the
discovery obligations to only those materials provided, reviewed, or prepared with
knowledge and intent that the expert will testify. The better reading is that the
discovery obligation applies to all materials that pertain to the expert’s testimony,
no matter when they were reviewed or with what subjective intent.
Other parts of the relevant discovery rules lack the limiting “anticipation”
phrase and make clear that the discovery obligation is broad. They independently
reach the “general substance of the expert’s mental impressions and opinions and a
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brief summary of the basis for them,” TEX. R. CIV. P. 194.2(f)(3), as well as “any
methods used to derive them,” TEX. R. CIV. P. 192.3(e)(4), and also the “facts
known by the expert” that “relate to or form a basis” for those mental impressions
and opinions, “regardless of when and how the factual information was acquired,”
id. (e)(3).
The rule providing for an expert’s oral deposition also lacks that particular
phrase and expansively provides for discovery “concerning the subject matter in
which the expert is expected to testify, the expert’s mental impressions and
opinions, the facts known to the expert (regardless of when the factual information
was acquired) that relate to or form the basis of the testifying expert’s mental
impression and opinions.” TEX. R. CIV. P. 195.4. Again, the anticipation phrase
appears nowhere in Rule 195.4. Instead, just like Rule 192.3(e)(3), its plain text
demonstrates that when the expert obtained the factual information that relates to
his opinions and mental impressions has no consequence.
The primary policy behind discovery is to seek truth so that disputes may be
decided by facts that are revealed, rather than concealed. Tom L. Scott, Inc. v.
McIlhany, 798 S.W.2d 556, 559 (Tex. 1990). The particular intent behind expert
discovery is “to give the opposing party sufficient information about the expert’s
opinions to permit the party to prepare to cross-examine the expert and to prepare
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rebuttal evidence with their own experts.” Taylor Foundry Co. v. Wichita Falls
Grain Co., 51 S.W.3d 766, 773 (Tex. App.—Fort Worth 2001, no pet.).
In light of these purposes and the wide-ranging scope of other expertdiscovery rules, the anticipation phrase should be read consistently with the
purpose of the rules to include all materials relevant or related to expert opinions.
See, e.g., Tom L. Scott, 798 S.W.2d at 559-60 (rejecting manipulative redesignation
of testifying witnesses as part of a settlement because it contradicted the policies
underlying the rules); Harnischfeger Corp. v. Stone, 814 S.W.2d 263, 265 (Tex.
App.—Houston [14th Dist.] 1991, orig. proceeding) (deciding that attempted
redesignation of a testifying expert as a consulting expert in companion litigation
violated policy underlying discovery rules and was thus not permitted).
This understanding of the rules is confirmed by the absurd result that would
occur with a reading that permitted an expert to review and rely on materials in
reaching opinions, but not disclose them if they were not originally considered
with the opinion testimony in mind. See, e.g., In re Rio Grande Valley Gas Co.,
987 S.W.2d 167, 178 (Tex. App.—Corpus Christi 1999, orig. proceeding). Such a
reading must also be rejected because it would ignore the overarching rule that
allows a party to obtain discovery regarding any matter that is “relevant to the
subject matter of the pending action,” TEX. R. CIV. P. 192.3(a), as well as function
inconsistently with the expert-evidence rules extending adverse parties access to
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the underlying facts and data for trial, TEX. R. EVID. 704. See, e.g., Helena Chem.
Co. v. Wilkins, 47 S.W.3d 486, 498 (Tex. 2001).
C.

This Court has not addressed the proper scope of expert discovery
in this context, but other jurisdictions routinely define similar
obligations by the subject matter of the materials, not timing.
1.

Although Christus did not directly address the scope of
expert discovery, it lends support to a subject-matter
approach.

This Court has not yet addressed the proper scope of expert discovery under
Rule 192.3(e)(6), but Christus supports an analysis of the subject matter of the
materials to determine if they should retain any privileged character despite being
provided to a testifying expert. While the Court rejected the privilege and
precluded the “snap-back” of work-product materials inadvertently disclosed to the
testifying expert, it also recognized that in some extraordinary situations, materials
could be eligible for snap-back depending on their content. Christus, 222 S.W.3d
at 440-41. If the material “could not by its nature have influenced the expert’s
opinion,” and as such “does not evoke the concerns that the expert-disclosure rule
was designed to prevent,” it need not be disclosed. Id. Examining the “nature” of a
document to determine whether it is discoverable is the essence of a subject-matter
test.6

6

Some Texas intermediate courts have taken approaches consistent with a subject-matter test.
Indeed, in Aetna, 810 S.W.2d 438, the Corpus Christi court of appeals did not simply look at the
time at which the relevant materials were prepared, but focused on the documents’ subject matter
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2.

Courts in other jurisdictions have used a subject-matter
analysis.

Other courts, including federal courts interpreting Federal Rule of Civil
Procedure 26 before the recent amendments, have explicitly used an objective test
based on the subject matter of the materials sought to be discovered. In Christus,
the Court relied on several such cases and noted the similarity of the (now former)
federal rule to the current Texas rules. 222 S.W.3d at 441 (“Our holding comports
with federal case law interpreting the federal expert-disclosure rule, which is
similar to our own.”).
In Western Resources, Inc. v. Union Pacific Railroad, for example, the court
considered the scope of discovery for materials related to a testifying expert who
had three separate and distinct capacities over nine years with the party. No. 002043-CM, 2002 WL 181494, at *3 (D. Kan. Jan. 31, 2002) (Waxse, M.J.).

7

The

to conclude that “it is beyond question that the designation of . . . an expert witness on Aetna’s
claims handling procedures waived any privilege Aetna might assert to the specific matters that
[the expert] relied upon as the basis for the his testimony.” Id. at 440. As a result, the court
required the party claiming the attorney-client privilege to “provide some reasonable means of
segregating the documents which may form the basis of [the employee’s] expert testimony or
which he may rely upon in testifying.” Id. Absent a separation of materials according to subject
matter, and given the broad scope of subject matter on which the expert was to testify, the court
refused to find that the trial court abused its discretion in ordering production. Id.; see also In re
Bell Helicopter Textron, Inc., 87 S.W.3d 139, 149 (Tex. App.—Fort Worth 2002, orig.
proceeding) (rejecting waiver of privilege because testifying expert opining on different subject).
In deciding claims of privilege, other courts of appeals have also focused on timing and the
purpose for which a document was created, but it is not clear that these courts were presented
with a subject-matter approach to consider. See In re State Farm Mut. Auto. Ins. Co., 100 S.W.3d
338, 341-43 (Tex. App.—San Antonio 2002, no pet.); Schattman, 937 S.W.2d at 158.
7

It makes sense that these decisions primarily come from federal district courts, as discovery
disputes often do not reach appellate courts.
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court required production of materials that had been authored, received, read, or
reviewed by the testifying expert, dating from the inception of his work as a
consultant and non-testifying expert. Id. at *9-11, 12-22. The court analyzed the
documents in dispute by category and determined that attorney-client privilege was
waived for each category because the subject matter of the documents related to
opinions in the expert report. Id.
Another instructive example is found in In re Commercial Money Center,
Inc., Equipment Lease Litigation, 248 F.R.D. 532, 538-541 (N.D. Ohio 2008). In
that case, the court considered documents reviewed or generated by a forensic
accounting expert in his role as a consultant prior to being designated as a
testifying expert and decided that disputed documents that were “related to subject
matter of [the] expert report” must be produced. Id. at 538-39. After
recharacterizing the subject matter of the report because it had been identified too
narrowly, the court considered arguments, for example, “why a particular
document or group of documents that appear to relate to the financial statements do
not pertain to the matters expressed in [the expert]’s report,” and how the disputed
documents “have no relation to the [report’s] subject matter.” Id. at 539. On a
category-by-category basis, the court determined that the disputed documents were
related to the subject matter of the expert’s opinions and should be produced. Id. at
538-40.
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In Jackson ex rel. Jackson v. Reid, the Illinois Court of Appeals rejected the
notion that party-experts have “additional privileges not applicable to other
experts” when it held that a party who designated herself as a testifying expert
waived the attorney-client privilege on the subjects on which she was to testify—
the medical standard of care and causation. 935 N.E.2d 978, 993-94 (Ill. App. Ct.
2010). As a result, she was required to produce medical research she conducted
prior to her deposition. In reversing for a new trial, the court also agreed that the
adverse party should have been allowed to “test the basis of [the expert]’s opinion
testimony” by cross-examining her on the research at trial. Id. at 993.
Likewise, in Multiform Dessicants, Inc. v. Stanhope Products Co., Inc., 930
F.Supp. 45, 47-49 (W.D.N.Y. 1996), the court concluded that the designation of
the party’s patent attorney as a testifying expert waived the attorney-client
privilege for all communications relating to report’s subject matter, not only with
respect to documents considered or relied upon in formulating the expert opinion,
but also with respect to “all communications pertaining to the patent prosecution,”
which included issues of infringement, knowledge of prior art, and allegations of
inequitable conduct. Id. at 48-49.
In similar fashion, the California Court of Appeals decided that because an
expert’s testimony would necessarily disclose some of a privileged report prepared
on the same subject matter of design and fabrication of metal buildings when the

35

expert was a consultant in an earlier case in New York, the attorney-client
privilege was waived for the report. Nat’l Steel Prods. Co. v. Superior Ct., 210 Cal.
Rptr. 535, 540 (Cal. Ct. App. 1985).
When a New Jersey appellate court considered the scope of the waiver of
attorney-client privilege for patient statements by the plaintiffs that their attorney
had given to the testifying experts, the court relied on the subject matter of the
purportedly privileged documents to draw the line. Coyle v. Estate of Simon, 588
A.2d 1293, 1296-97 (N.J. Super. Ct. App. Div. 1991). Using what it termed a
“relevancy test,” the court concluded that the statements must be produced, but
only the parts of the statements that were relevant to evaluating the experts’
opinions. Id. at 1296 (“Instead of trying to discern what portions of the statements
the experts chose to rely upon, the waiver must encompass those portions that are
relevant to an evaluation of their opinions.”)
One court put it well in considering the scope of work-product protection
when a former employee was named as a testifying expert by explaining that the
question is not “the moment the expert got the information” but instead whether
“the subject matter of those materials relates to the facts and opinions the expert
expressed.” Monsanto Co. v. Aventis Cropsci., N.V., 214 F.R.D. 545, 547-48 (E.D.
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Mo. 2002) (“ultimate question” is “not when [the expert] found out about the test,
but whether the test sufficiently relates to his expert report”). 8
The Trustee contends that Carter should be treated differently because he is
part of a party’s control group, 9 in possession of attorney-client-privileged
communications and work product. Resp. at 7-8. But courts have applied an
objective, subject-matter assessment when evaluating discovery obligations of
experts, like Carter, who are clients or client representatives, or have other prior
exposure to the litigation (for example, the in-house investigators in Aetna and
State Farm or the physician in Schattman, see supra, note 5). See supra at 33-36;
see also, e.g., Kooima v. Zacklift Int’l, Inc., 209 F.R.D. 444, 446-47 (D.S.D. 2002)
(holding that, because the plaintiff designated himself as a testifying expert, he
must produce all documents disclosed to him—even privileged documents—that
were relevant to his anticipated testimony); Vaughan Furniture, 156 F.R.D. at 12829 (holding that party that designated its own attorney as testifying expert must
8

See also, e.g., Am. Elec. Power, 2006 WL 3827509, at *1-3 (explaining that designation waived
privilege for document reviewed by employee that was relevant to subject matter of opinion); In
re Tri State Outdoor Media Group, Inc., 283 B.R. 358, 361-62, 365 (Bankr. M.D. Ga. 2002)
(concluding that privilege waived for testifying expert on valuation who was also a consultantemployee, including for work prior to bankruptcy filing); QST Energy, 2001 WL 777489, at *3-5
(naming former consultant-employee who helped negotiate contracts at issue as a testifying
expert waived privilege relating to all subjects of testimony to be offered); Herrick, 1998 WL
637468, at *3-4 (requiring production of documents from prior litigation on subject matter of
expert’s report in current litigation); Vaughan Furniture Co. v. Featureline Mfg., Inc., 156
F.R.D. 123, 128-29 (M.D.N.C. 1994) (requiring production from attorney named as testifying
expert of materials related to the subject matter of the expert’s opinion).
9

For purposes of this mandamus only, the Bank does not challenge Carter’s alleged controlgroup status.
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produce all documents that “would be relevant to the formulation of his expert
opinion”); Monsanto, 214 F.R.D. at 546 (holding that, when company chose to
designate a former employee as a testifying expert, it waived work-product
immunity with respect to anything related to his expert testimony).
The same is true for a consulting-only expert who becomes a testifying
expert. See, e.g., W. Res., 2002 WL 181494, at *9-11 (ordering production of
privileged documents reviewed by consultant after he was retained in anticipation
of litigation but before he was designated as testifying expert). A subject-matter
analysis is well-supported in the case law.
D.

The policy underlying the expert-discovery rules would be best
served by a test based on the subject matter of the materials
sought to be discovered, not the timing of their disclosure to the
expert or the timing of the expert’s designation.

The Trustee’s date-of-designation test cannot be the rule by which to enforce
expert-discovery obligations. Because the date of designation is within the sole
control of the party sponsoring the expert witness, it easily can be manipulated.
The party sponsoring the witness can avoid discovery almost entirely by working
with the witness to develop her opinions before designation. Any materials
reviewed by the witness, or communications between the witness and the party and
its attorneys, can be hidden from the opposing party and the jury. Any test based
on a date-certain can be manipulated by the party sponsoring the expert.
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By contrast, a test that aligns the subject matter of the materials that can be
discovered with the subject matter of the expert’s anticipated testimony is not
subject to manipulation. It is clear, easily administered, and it advances the policy
behind the expert-discovery rules, which is to make “the jury [] aware of
documents and tangible things provided to the expert that might have influenced
the expert’s opinion.” Christus, 222 S.W.3d at 440; see also Walker v. Packer, 827
S.W.2d 833, 847 (Tex. 1992) (orig. proceeding) (“[T]he ultimate purpose of
discovery . . . is to seek truth, so that disputes may be decided by facts that are
revealed, rather than concealed.”). A subject-matter-defined scope of discovery
offers the additional benefits of permitting predictability and informed choices by
parties regarding their use of experts.
A subject-matter test strikes the right balance between protecting privileged
communications and allowing meaningful cross-examination of testifying experts.
Rule 193.2(e)(6) does not contemplate blanket production of all privileged material
that these experts possess from the time they become involved in the litigation.
Schattman, 937 S.W.2d at 157-58 (noting that the limitation on production of
tangible materials from testifying experts prevents “an automatic waiver of
privileges” and violation of “the prohibition against fishing expeditions in
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discovery”). 10 At the same time, it does not allow blanket privilege preservation
for those experts until the date of designation. It allows discovery of only the
materials “concerning the subject matter on which the expert is expected to
testify,” and those provided, reviewed, and prepared by or for the expert regarding
a testifying expert’s testimony. TEX. R. CIV. P. 195.4; see also TEX. R. CIV. P.
192.3(e)(6).
Finally, practical solutions are always available to avoid undesired waiver. A
party may withdraw the designation, narrow the scope of the expert’s testimony, or
simply refrain from revealing privileged information to her.
III.

The Trustee did not make the necessary subject-matter showing to
withhold the documents.
As the party resisting discovery, the Trustee had the burden to prove that the

documents were not discoverable. In re E.I. DuPont de Nemours & Co., 136
S.W.3d 218, 223 (Tex. 2004) (orig. proceeding). He failed to satisfy that burden,
and the evidence strongly suggests that he cannot.
The main subject of Carter’s testimony is the amount and computation of
damages. MR Tab G, Ex. A at 7. In fact, Carter is the Trustee’s sole expert on
damages. But Carter did not begin analyzing damages only upon his designation as

10

See also, e.g., Mushroom Assocs. v. Monterey Mushrooms, Inc., No. C-91-1092 BAC (PJH),
1992 WL 442898, at *5 (N.D. Cal. Aug. 21, 1992) (“[T]he naming of an employee as an expert
does not result in a blanket waiver of all privilege with respect to every document that the
employee has had access to during the course of his employment. The waiver only applies to
those documents which the employee considered when formulating his expert testimony.”).
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a testifying expert. He was involved in analyzing damages as a consulting expert at
least two years before he was designated as a testifying expert. But the Trustee did
not establish that the withheld materials (i.e., all materials that pre-dated April 12,
2013) were irrelevant to damages or the rest of the seven topics about which Carter
plans to testify.
A.

Although the Trustee has the burden, he has not described the
documents.

The Bank has little information about the number or character of the
documents the Trustee is withholding because the Trustee neither described the
documents nor tendered them for in camera review. The Trustee also has not
disclosed whether all of these documents are privileged (he asserted both the
attorney-client and work-product privileges in the trial court) or whether some
unprivileged documents are being withheld solely because they were provided to
the expert before the date of designation and therefore are not “in anticipation of”
Carter’s testimony, as the Trustee defines the term.
The only information comes from Carter’s affidavit and addresses only some
of the documents withheld. Carter reveals that he “exchanged e-mail
communications with and at the direction of Plaintiff’s counsel in connection with
litigation in which the PR Liquidating Trust is involved.” MR Tab H, Ex. A. at 2-3
(¶6). But he does not deny that the communications involved the case against the
Bank or pertained to the subject matter of his testimony. He states only that they
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were—in his opinion and without any definition of the term—“not in anticipation
of my expert testimony in this case.” See id.
B.

Carter served in a supervisory capacity for the Trustee but also
had a separate role as an expert on damages—first in a consulting
role and later in a testifying role.

The Trustee focuses on Carter’s administrative role for the trust. Pet. Resp.
at 13. But the evidence shows that starting early on, and continuing throughout his
four-year engagement with the trust, Carter also served as a forensic-accounting
expert regarding the amount of damages allegedly attributable to the Bank.
Carter was hired by the Trustee as an independent contractor after the
Provident Entities filed bankruptcy. MR Tab D at 17. He had a supervisory role,
but also a specific job as a forensic accountant to investigate damages, including
for this claim against the Bank. See id. at 24-25.
Carter states in his affidavit that some of the emails withheld were sent in
connection with his “original” retention by the Trustee. MR Tab H, Ex. A at 2(¶6).
Although he does not define “original,” his affidavit creates the impression he was
initially retained to perform administrative, supervisory tasks, and that his duties as
an expert began three years later, upon his designation as a testifying expert
witness. Id. at 1-2. However, his deposition testimony demonstrates the falsity of
this impression.
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Carter testified that he had been working for the Trustee on a consulting
basis as a forensic accountant assigned to the Provident Entities matter since June
2010—almost three years before his designation. MR Tab D at 17-18. During that
time, he clocked 400-500 hours on the case against Sovereign Bank. Id. at 21. Of
those, only 119 were logged after Carter was designated as a testifying expert.
Supp. MR (App. 14).
Thus, Carter worked on the Sovereign Bank matter for 200-300 hours, over
a period of two years, before he was designated as a testifying expert. There is no
evidence that Carter’s work on the case against the Bank extended beyond the
issue of damages. The other work he did for the Trustee was administrative in
nature and had to do with the trust as a whole—not a particular case. MR Tab H,
Ex. A at 1-2. Thus, the only conclusion that can be drawn from the evidence is that
Carter spent 200-300 hours as a consulting expert analyzing potential damages
against the Bank before he was designated as a testifying expert on that precise
topic.
Thus, while Carter was an “agent” for the Trust, he was also consulting
about damages against the Bank, and the consulting was a prelude to his role as a
testifying expert. In fact, “consulting expert” seems to be the most apt label for the
forensic-accounting work Carter did regarding the suit against the Bank. See TEX.
R. CIV. P. 192.7(d) (defining a consulting expert as “an expert who has been
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consulted, retained, or specially employed by a party in anticipation of litigation or
in preparation for trial, but who is not a testifying expert.”). Of course, information
about a consulting expert can no longer be protected once that person’s opinions
have been reviewed by a testifying expert—or once he actually becomes a
testifying expert. See TEX. R. CIV. P. 192.3(e); supra Part II.B. The Trustee seeks
just that type of unwarranted protection.
C.

The evidence strongly suggests that the Trustee is withholding
materials pertaining to the subject matter of Carter’s testimony.

The Trustee is silent about the volume and character of the materials he
withholds from discovery, but the evidence belies the assertion that Carter did not
consider anything related to the broad subject matter of his designation until the
date he was designated as a testifying expert.
His damages work included creating schedules of damages allegedly caused
by the Bank’s unauthorized transfers. One of those is incorporated into the
Trustee’s original petition against the Bank. MR Tab D at 16; MR Tab A at 1 &
Ex. A. His original damages calculation in that petition (filed in April 2011) was
$73 million. MR Tab A, Ex. A. His current calculation, in the live petition filed in
August 2013, is $99 million—35% higher. MR Tab F, Ex. A.
The Trustee has produced only those materials that were provided to,
reviewed by, or prepared by or for Carter after April 12, 2013. That date is two
years after Carter’s 2011 damages calculation and four months before Carter’s
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2013 calculation. Therefore, the Trustee is withholding 20 months of materials
relevant to the evolution of Carter’s damages assessment (in addition to the months
of materials relevant to Carter’s original damages calculation). As Carter spent
between 200 and 300 hours on the suit against the Bank during those 20 months, it
is difficult to believe that no responsive materials exist. The Bank cannot
adequately cross-examine Carter about this shift in his calculation without having
access to material regarding his initial calculation and what justified the 35%
increase.
All of this evidence was more than sufficient to validate the trial court’s
conclusion that documents withheld by the Trustee were “in anticipation of”
Carter’s expert testimony—or that Carter had been a consulting expert whose
materials could no longer be shielded. The trial court did not abuse its discretion in
granting the discovery, and the court of appeals abused its discretion in holding
otherwise.
IV.

The Bank properly requested the privileged documents.
The court of appeals’ opinion appears to provide an alternative procedural

reason for overturning the trial court’s discovery order. The court of appeals
“noted,” erroneously, that the Bank is not entitled to the scope of discovery
permitted by Rule 192.3(e) because the deposition notice, and accompanying
subpoena duces tecum, referenced Rule 199.2, the general rule on oral depositions,
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and did not reference Rule 195, the rule setting out the methods of expert
discovery. Segner, 2013 WL 6330654, at *3. Although the court of appeals
acknowledged that Rule 195 allows expert discovery through depositions, the court
apparently concluded—incorrectly—that Rule 195 does not authorize a request for
documents in conjunction with noticing an expert deposition. Id.
The court of appeals overlooked the plain language of Rule 195. Rule 195.1
provides that a party may seek disclosure of information “through depositions and
reports as permitted by this rule.”

Rule 195.4, in turn, states that a party “may

obtain discovery [concerning discoverable expert matters], including documents
not produced in disclosure, only by oral deposition of the expert . . . .” TEX. R. CIV.
P. 195.4; see, e.g., In re Univar USA, Inc., 311 S.W.3d 183, 186 (Tex. App.—
Beaumont 2010, orig. proceeding) (finding fault with scope of discovery in notice
of deposition as overly broad but not identifying any problem with seeking
discovery material in this way). Because it is only possible to obtain documents in
a deposition if a request for production is included, this language can have effect
only if requests for production are allowed in conjunction with noticing an expert’s
deposition.
Therefore, the court of appeals is wrong about Rule 195. The only sensible
reading of this rule is that if a party does not receive expert documents in response
to its request for disclosure, it may obtain them through a request for production
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accompanying a deposition notice of the expert, as confirmed by Rule 199. See
TEX. R. CIV. P. 195.4, 199.2(b)(5).
The court of appeals also faulted the Bank for citing Rule 199 in its
deposition notice, suggesting that the rule applies only to depositions of fact
witnesses. Segner, 2013 WL 6330654, at *3. But nothing in the text of Rule 199
limits its application to fact witnesses. TEX. R. CIV. P. 199. In fact, Rule 199 is the
general procedural rule for all depositions, setting out the methods, time and place,
and conduct of depositions, among other things. Id. Rule 195, by contrast, applies
only to expert discovery and specifies a few special procedures (including
scheduling expert depositions). TEX. R. CIV. P. 195.3. By necessity, Rule 199
governs expert depositions because without it there would be no rules governing
the place or the conduct of expert depositions, including permissible objections.
Compare id. with TEX. R. CIV. P. 199. The Bank had to notice the deposition
pursuant to Rule 199 in order to give notice (1) of the time and place, (2) that it
would be recorded on video, (3) that additional attendees (one of the Bank’s
experts) would be present, and (4) that documents were requested. See TEX. R. CIV.
P. 199.2(b)(2), (3), (4), (5). Thus, the Bank did not err—and certainly did not
waive its right to obtain documents—by citing Rule 199 in its deposition notice.
The Bank followed the appropriate procedure in requesting the privileged
documents that the Trustee withheld. It made a request for disclosure for testifying
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expert information under Rule 194.2(f), to which the Trustee responded. The
Trustee did not produce any documents pre-dating Carter’s designation.
Accordingly, in conjunction with Carter’s expert deposition, the Bank requested all
documents in his possession that related to the seven broad topics on which he had
been designated as an expert.
This is the same procedure by which the Trustee sought expert production in
this case, and by which attorneys all over Texas seek expert production. The court
of appeals’ holding appears almost an afterthought, but its potential to disrupt the
Court’s carefully-crafted rules should not be underestimated. The Court should
correct this error.
V.

The Bank has no adequate remedy by appeal.
Appeal from an order denying discovery is not adequate if: (1) the appellate

court would not be able to cure the error on appeal; (2) the party’s ability to present
a viable claim or defense is vitiated or severely compromised; or (3) missing
discovery cannot be made a part of the appellate record. Walker, 827 S.W.2d at
843-44.
Here, the Bank’s ability to present a viable defense to the damages sought
would be severely compromised if it does not receive the requested documents
about the Trustee’s sole damages expert. Carter began with a total of $73 million in
improper transactions. MR Tab A, Ex. A. The total then ballooned to $99 million.
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MR Tab F, Ex. A. If the Bank cannot discover what or who may have influenced
Carter to increase the damages by more than 35 percent, then it cannot effectively
cross-examine Carter, and its defense to the damages will be hindered.
Moreover, because the Trustee did not tender the documents to the trial court
in camera, they are not part of the trial court’s record. If mandamus is denied, the
Bank will be precluded from including the documents in the appellate record. This
makes it unlikely that an appellate court could cure the error on appeal because of
the difficulty of showing reversible error. Thus, all three of the avenues for
demonstrating lack of an appellate remedy are present here. See Walker, 827
S.W.2d at 843-44.
For these reasons, the benefits of mandamus outweigh the detriments in this
case. In re Prudential Ins. Co. of Am., 148 S.W.3d 124, 136-37 (Tex. 2004) (orig.
proceeding).
PRAYER
This Court should grant the mandamus petition and vacate the court of
appeals’ order denying production of documents.
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