
STATE OF SOUTH CAROLINA,

     Plaintiff, 

        v.

UNITED STATES OF AMERICA, and
ERIC HIMPTON HOLDER, JR., in his
official capacity as Attorney General of the
United States,

     Defendants,

JAMES DUBOSE, et al.,

     Defendant-Intervenors.

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Civil Action No. 12-203 
(BMK) (JDB) (CKK)

ORDER
(August 10, 2012)

Pursuant to the Court’s April 26, 2012 Scheduling and Procedures Order, the United

States informally contacted the Court on July 10 and 11, 2012 to indicate that the parties had

reached an impasse over whether certain documents were covered by attorney-client privilege

and whether Heather Anderson, counsel for the South Carolina Senate Judiciary Committee,

could be deposed.  The Court ultimately ordered two rounds of briefing on these issues and

required South Carolina to provide the disputed documents to the Court for in camera review. 

See July 10, 2012 Order [ECF 126]; July 24, 2012 Order [ECF 139].  With the consent of the

parties, the Court also entered a temporary protective order relieving Ms. Anderson of the

obligation to appear for a deposition, pending further order of the Court.  See July 11, 2012

Minute Order.  The Court has now reviewed all of the parties' briefing and the documents
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submitted for in camera review.

"The attorney-client privilege protects confidential communications made between

clients and their attorneys when the communications are for the purpose of securing legal advice

or services."  In re Lindsey, 148 F.3d 1100, 1103 (D.C. Cir. 1998) (per curiam).  The attorney-

client privilege does apply to government attorneys with government clients, although its

contours may be different than in the private attorney context.  Id. at 1104-05, 1107-14.  As the

foregoing definition suggests, however, not every communication between an attorney and a

client – governmental or otherwise – is made "for the purpose of securing legal advice or

services."  As the D.C. Circuit explained in Lindsey, "[w]here one consults an attorney not as a

lawyer but as a friend or as a business adviser or banker, or negotiator . . . the consultation is not

professional nor the statement privileged."  Id. at 1106 (citations omitted).  Hence, an attorney's

"advice on political, strategic, or policy issues, valuable as it may [be], would not be shielded

from disclosure by the attorney-client privilege."  148 F.3d at 1106. 

Drawing the line between "legal advice or services" and assistance with "political,

strategic, or policy issues" can be a nettlesome task.  It is a necessary task, however, because a

privilege obstructs the search for truth and therefore must be "strictly confined within the

narrowest possible limits consistent with the logic of its principle." In re Lindsey, 148 F.3d at

1108 (citations omitted).  Hence, when an attorney fills two roles – a situation that arises most

often when in-house corporate counsel has both a business role and a legal role – courts have had

to make document-by-document analyses to determine whether the attorney-client privilege

applies.  As a New York court explained in the in-house corporate counsel context, "the need to

apply [the privilege] cautiously and narrowly is heightened in the case of corporate staff counsel,
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lest the mere participation of an attorney be used to seal off disclosure."  Rossi v. Blue Cross &

Blue Shield of Greater N.Y., 73 N.Y.2d 588, 593 (1989).  Similarly, the D.C. Circuit requires a

"clear showing" that in-house corporate counsel is acting in a legal capacity before allowing a

party to withhold documents under the attorney-client privilege.  In re Sealed Case, 737 F.2d 94,

99 (D.C. Cir. 1984).

The risk of limiting disclosure based on "the mere participation of an attorney" is present

here just as it is with in-house corporate counsel.  Heather Anderson and the other Senate

Judiciary Committee staff attorneys were intimately involved with the development and drafting

of Act R54, and an in camera review of the documents at issue shows that they dealt with

political and strategic considerations as well as legal questions.  South Carolina has brought this

suit under Section 5 of the Voting Rights Act, 42 U.S.C. § 1973c, so it must prove that Act R54

"neither has the purpose nor will have the effect of denying or abridging the right to vote on

account of race or color."  Id. § 1973c(a).  Hence, the development of Act R54 and the

motivations for particular legislative choices will come under direct scrutiny.  Using the

attorney-client privilege to shelter essentially legislative materials therefore comes at a

significant cost to the truth-finding process. And because South Carolina has not asserted any

legislative or deliberative process privileges that could justify withholding this material, it is

only the attorney-client privilege that stands in the way of disclosure.

Although the Court has located no case exactly analogous to this one, caselaw from

related contexts suggests a few guiding principles.  The baseline principle in this Circuit is

Lindsey's admonition that a government attorney's "advice on political, strategic, or policy issues

[is] not . . . shielded from disclosure by the attorney-client privilege."  148 F.3d at 1106.  The
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D.C. Circuit has also held that "when the [agency] counsel rendering the legal opinion in effect

is making law," the attorney-client privilege does not apply.  Tax Analysts v. I.R.S., 117 F.3d

607, 619 (D.C. Cir. 1997); see also Texaco Puerto Rico, Inc. v. Dep't of Consumer Affairs, 60

F.3d 867, 884 (1st Cir. 1995) (privilege did not apply when agency counsel "had become an

integral part of the adjudicative decisionmaking process"); Mobil Oil Corp. v. Dep't of Energy,

102 F.R.D. 1, 9-10 (N.D.N.Y. 1983) ("[I]t is not clear whether the [attorneys] were acting in

their capacities as attorney advisors or as regulatory decision-makers. The document does not

come within the attorney-client privilege merely by being forwarded to or routed through the

counsel's office."). 

On the other hand, when a government attorney is not legislating but rather is providing

legal advice, the attorney-client privilege does cover any confidential communications between

the government client and attorney.  “Fundamentally, legal advice involves the interpretation and

application of legal principles to guide future conduct or to assess past conduct.” In re County of

Erie, 473 F.3d 413, 419 (2d Cir. 2007).  One case from this district provides an example of how

this distinction applies in practice.  In General Electric Co. v. Johnson, 2006 WL 2616187

(D.D.C. 2006), the Environmental Protection Agency ("EPA") had imposed statutory penalties

on General Electric Co. ("GE") for environmental violations.  GE instituted a lawsuit

challenging EPA's administration of the statute and sought documents prepared by EPA

attorneys.  After reciting the principles outlined above, the court held that an EPA attorney's

memorandum assessing whether "the facts surrounding a particular alleged violation satisfy the

applicable legal standards for pursuing [the violator], or whether the provisions in a draft

[remedial order] are consistent with the law, may be protected."  Id. at *15.  On the other hand,
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the court found, "[a] draft [remedial order] created by an attorney . . . may not be protected by

the attorney-client privilege because it is not legal advice; instead, it amounts to an affirmative

determination by the agency that the party is legally responsible for a specific violation, and

assigns certain attendant responsibilities and penalties."  Id.  

Here, by analogy, a legislator's request that Ms. Anderson or her colleagues opine on

whether a draft bill complied with the Constitution or the Voting Rights Act would be privileged. 

Researching caselaw on whether similar statutes in other states had been upheld as

constitutional, or analyzing those statutes, would be privileged.  On the other hand, asking Ms.

Anderson to draft a policy-based amendment to Act R54 would not be covered by the attorney-

client privilege (although it could conceivably be covered by the legislative or deliberative

process privileges, which have not been asserted here).

To counter these conclusions, South Carolina relies on the Restatement's broad definition

of legal advice or services. Restatement (Third) of the Law Governing Lawyers, § 72, cmt. b

(2000) ("A lawyer's assistance is legal in nature if the lawyer's professional skill and training

would have value in the matter.").  While that definition has some advantages, including

simplicity of application, we ultimately conclude that it is inconsistent with the D.C. Circuit's

conclusions in Lindsey, Tax Analysts, and In Re Sealed Case.  By shielding a great deal of

information, it contravenes the directive to construe privileges narrowly. See Lindsey, 148 F.3d

1108; see also Lindley v. Life Investors Ins. Co. of Am., 267 F.R.D. 382, 391 (N.D. Okla. 2010)

("[I]n light of the narrow construction of attorney-client privilege due to its 'derogation of the

search for truth,' the Court is unwilling to adopt a scope of privilege as broad as that in the

Restatement.") (citations omitted).  Further, it is inconsistent with those cases' conclusions about
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whether a lawyer's work is privileged.  For instance, "[r]endering a legal opinion" obviously

makes use of a lawyer's professional skill and training, yet the D.C. Circuit has held that the

I.R.S. could not invoke the attorney-client privilege to shield documents prepared by its counsel

"when the counsel rendering the legal opinion in effect is making law."  Tax Analysts, 117 F.3d

at 619.  Finally, the Restatement's broad definition is not consistent with the need to make

careful, case-by-case assessments of privilege when an attorney fills multiple roles.  See In re

Sealed Case, 737 F.2d at 99-102.  There is no apparent reason to distinguish the legislative

setting from the in-house corporate or agency settings in that regard.  Because the Restatement

formulation does not accord with precedent in this Circuit, we decline to adopt it here.

Nor do we believe, as our dissenting colleague suggests, that our view of the privilege

will undermine the work done by attorneys in Congress and state legislatures.  We first hasten to

point out that we conclude only that the attorney-client privilege does not apply in some

instances to staff attorney work.  But the legislative and deliberate process privileges, which are

perhaps a more natural fit for attorneys assisting legislators, may well apply in such

circumstances.  They just have not been asserted here.  More importantly, as we have explained,

courts have long recognized that attorneys can have multiple roles that make context-dependent

decisions about the application of the privilege necessary.  This is true for in-house counsel with

business responsibilities, agency counsel participating in adjudicative or regulatory processes, or

White House counsel giving both legal and political advice.  If the caselaw we have cited has not

impaired the trust in attorneys in those positions – and we certainly do not believe that it has –

we see no reason that it will have the predicted pernicious effects here.  And again, we see no

reason to adopt a broad definition of legal advice or services – as advocated by the dissent and
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South Carolina – when the D.C. Circuit and other courts have not done so in the corporate or

agency settings.

Applying the principles the Court has set out to the documents at issue, the Court makes

the following determinations with respect to the documents submitted for in camera review:

318, 334, 335, 336, 339, 340, 342, 343, 344,
346, 347, 348, 349, 351, 352, 354, 355, 356,
357, 362, 363, 3641, 367, 383 in part (first
three paragraphs under "Notes to staff"), 385
in part (same), 388, 389, 391, 395, 396, 397
("OH" notes) 400 (same as 383), 404, 406 in
part (same as 383), 408 in part (same), 411,
419

Legal research – privileged 

319, 323, 326, 327, 329, 338, 358, 360, 361,
383 (remaining parts), 385 (remaining parts),
394, 398, 399, 400 (remaining parts), 403,
405, 406 (remaining parts), 408 (remaining
parts), 413, 415 (except page 1)

Bill drafts, comparisons of different versions
of bills, bill summaries – not privileged

321 (page 2), 333, 393, 397 (except "OH"
notes), 412, 414, 415 (page 1), 416, 417, 418

Notes on technical, policy or other non-legal
issues and amendments – not privileged 

All documents held not to be privileged shall promptly be disclosed by South Carolina.

As indicated in the minute order issued on August 7, 2012, defendants and defendant-intervenors

will be permitted to take the deposition of Heather Anderson.  The parties shall make privilege

1  The heading of this document suggests that it may have been disclosed to people other
than the client/privilege-holder (defined by South Carolina as the individual Senator).  If so, the
privilege has been waived.  See Mead Data Central, Inc. v. U.S. Dept. of Air Force, 566 F.2d
242, 253 (D.C. Cir. 1977).  The same observation applies to page 1 of document 321, which also
may not relate to the subject matter of this litigation.  Because it is South Carolina's burden to
establish that the privilege applies, South Carolina should review these documents, as well as the
other privileged documents, to ensure that they relate to this litigation and that they have not
been disclosed to anyone other than the client.
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determinations related to the deposition consistent with this order.2

The parties are directed to provide the Court with a joint status report by August 15, 2012

setting forth whether all discovery (except that relating to Ms. Anderson) has been completed. 

Defendants' request for an affidavit detailing South Carolina's discovery process is denied.

    /s/                                                      
COLLEEN KOLLAR-KOTELLY
UNITED STATES DISTRICT JUDGE

    /s/                                                       
JOHN D. BATES
UNITED STATES DISTRICT JUDGE

2  We reject the defendants' and defendant-intervenors' additional arguments as to why no
privilege applies at all.  Whether a conflict exists under the South Carolina Rules of Professional
Conduct does not necessarily determine whether an attorney-client privilege exists.  See S.C.
App. Ct. R. 407, R. of Prof. Conduct, Scope, ¶ 4.  And while South Carolina's assertion of
privilege was undoubtedly belated, "waiver of privilege is a serious sanction" for lateness, and
we conclude that the delay here does not rise to that level.  In re Papst Licensing GMBH & Co.
KG Litigation, 550 F. Supp. 2d 17, 22 (D.D.C. 2008).  Finally, we find that no subject-matter
waiver has occurred because there is no evidence that South Carolina disclosed any information
or communications for tactical advantage.  See Fed. R. Evid. 502; Advisory Committee's Notes
on Fed. R. Evid. 502(a).
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Kavanaugh, J., dissenting in part:

I respectfully dissent from the majority’s decision to order disclosure of certain documents

that, in my view, are covered by the attorney-client privilege.  To be sure, there is little judicial

precedent on how to apply the attorney-client privilege to attorneys who work for Congress or state

legislatures.  Under Rule 501, however, we must define and interpret privileges “in the light of

reason and experience.”  Fed. R. Evid. 501.  All agree that there is an attorney-client privilege under

Rule 501 for government attorneys.  As I see it, attorneys working for Congress or state legislatures

generally are engaged in legal work protected by the attorney-client privilege when they research,

draft, and negotiate legislation.  Attorneys engaged in that work obviously must understand the

existing statutes, case law, canons of construction, regulatory apparatus, and the like in order to do

their jobs.  As the Restatement tells us, legal work can include “document preparation,” which

would include drafting and working on legislation; and a “lawyer’s assistance is legal in nature if

the lawyer’s professional skill and training would have value in the matter.”  Restatement (Third)

of the Law Governing Lawyers § 72 cmt. b (2000).  That description certainly applies to attorneys

for Congress or state legislatures in their work on legislation.  I expect that many Members of

Congress and state legislators and their attorneys would be somewhat startled to hear that the Rule

501 attorney-client privilege does not extend to this kind of routine legislative attorney work.  To

be sure, such legal work may include elements that are also strategic, policy-oriented, or political. 

Cf. In re Lindsey, 148 F.3d 1100, 1106 (D.C. Cir. 1998) (per curiam).  But so long as the work is

also substantially legal in nature, the privilege applies.  See General Electric Co. v. Johnson, 2006

WL 2616187, at *15 (D.D.C. 2006) (“to be protected under the privilege, the communication must

relate to some legal strategy, or to the meaning, requirements, allowances, or prohibitions of the
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law”).  I do not read any D.C. Circuit precedents to say otherwise.  A further problem in the

majority’s approach is that it will lead to difficult line-drawing.  Here, for example, the majority

invents a line between (i) a legislative attorney’s research related to legislation and (ii) that same

attorney’s work in drafting legislation.  I don’t see the legal basis for that hard-to-decipher line or

how that novel line can be drawn in many cases.  The practical difficulty is of concern because the

Supreme Court has repeatedly told us: “if the purpose of the attorney-client privilege is to be served,

the attorney and client must be able to predict with some degree of certainty whether particular

discussions will be protected.  An uncertain privilege, or one which purports to be certain but results

in widely varying applications by the courts, is little better than no privilege at all.”  Upjohn Co. v.

United States, 449 U.S. 383, 393 (1981).  It is true, as the majority notes, that the privilege frustrates

the truth-seeking process.  But that is true of all privileges.  Yet the Supreme Court has emphasized

that the long-term values served by the attorney-client privilege outweigh a perceived short-term

desire for more information.  See Swidler & Berlin v. United States, 524 U.S. 399 (1998).  In short,

I disagree with the majority.  In the context of this case, it remains to be seen whether the majority’s

decision will have much impact.  But my concern relates primarily to future cases and the proper

development of privilege law.  I would hope that the majority’s decision is not followed, for I fear

its approach could impair the necessary confidentiality of the critical work done by attorneys in

Congress and state legislatures.
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