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I. INTRODUCTION

In April 2011, the Chief Judge of the United States
District Court for the Southern District of Illinois tackled a
discovery dispute of unprecedented dimension.! The case:
In re Yasmin and Yaz (Drospirenone) Marketing, Sales
Practices and Products Liability Litigation—a multidistrict
litigation combining 5998 lawsuits from nearly every state
in the nation, as well as the District of Columbia and Puerto
Rico, against various Bayer companies over the
prescription drugs Yaz, Yasmin, and Ocella.?  The
document production: nearly three million documents—
approximately sixty-five million pages—produced by
Bayer, with another 12,857 documents withheld by Bayer as
privileged?  The issue:  whether the attorney-client
privilege and/or work-product doctrine protected 330 of
these allegedly privileged documents, which Bayer
generated in different states and which related to various
underlying lawsuits.* The Federal Rules of Evidence lack
any provision governing privilege in diversity cases such as
this one; instead, Rule 501 provides: “[I]n a civil case, state
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1. See In re Yasmin & Yaz (Drospirenone) Mktg., Sales Practices & Prods.
Liab. Litig., No. 3:09-md-02100-DRH-PMF, MDL No. 2100, 2011 WL 1375011 (S.D.
M. Apr. 12,2011).

2. Id. at *1.

3. Id

4. Id.
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law governs privilege regarding a claim or defense for
which state law supplies the rule of decision.” The
question: Which state law applies?

One can imagine the dilemma.® Suppose an attorney
for Bayer offers advice in a state like Connecticut, which
defines broadly the communications protected by the
attorney-client privilege.” The lawsuit moves forward in
Illinois, perhaps because the plaintiff filed it there or
perhaps because, like the Yasmin case, other district courts
transferred their cases to consolidate thousands of suits
pending around the country into a single multidistrict
litigation.®  Unlike Connecticut, Illinois has a narrow
definition of the attorney-client privilege when a client is a
corporation; the privilege only extends to communications
between an attorney and employees in the company’s
“control group,” generally its officers or directors.” Thus, if
the legal advice at issue involved communications between
a lawyer and an employee of Bayer who was not an officer
of the company, Bayer would prefer that Connecticut law
apply to protect the communication by privilege. Bayer
would have a good argument on its side—the advice was
given in Connecticut; by an attorney practicing in
Connecticut; and to an employee in Connecticut. Most
likely, the attorney and the employee would have assumed
that Connecticut law applied and privileged the discussion.
The attorney may well have explicitly advised the employee
of the Connecticut privilege. But under section 139 of the
Restatement (Second) of Conflict of Laws (Second

5. FED.R.EVID. 501.

6. The following hypothetical derives from the /n re Yasmin & Yaz fact
pattern.

7. See Blumenthal v. Kimber Mfg., Inc., 826 A.2d 1088, 1096 (Conn. 2003)
(extending the privilege to employee communications if certain criteria exist); Shew
v. Freedom of Info. Comm’n, 714 A.2d 664, 670, 671 n.11 (Conn. 1998) (“‘By
limiting the privilege to officers and agents of the corporation or municipalities, we
frustrate the purpose of the privilege . . . .”” (quoting Shew v. Freedom of Info.
Comm’n, 691 A.2d 29, 34 (Conn. App. Ct. 1997))).

8. See Inre Yasmin & Yaz,2011 WL 1375011, at *1.

9. Equity Residential v. Kendall Risk Mgmt., Inc., 246 F.R.D. 557, 563 (N.D.
111. 2007) (citing Consolidation Coal Co. v. Bucyrus-Erie Co., 432 N.E.2d 250, 257-58
(1. 1982)); Rounds v. Jackson Park Hosp. & Med. Ctr., 745 N.E.2d 561, 568 (Ill.
App. Ct. 2001).
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Restatement) —the rule followed by a majority of courts'’'—
this scenario might not end that way at all."

This privilege issue falls within the boundaries of that
nebulous legal field called “conflicts” or, more properly,
“conflict of laws” or “choice of law.” The conflicts field
covers clashes between states’ laws, ranging from obviously
substantive laws (e.g., differences in contract or tort law) to
laws that straddle substance and procedure (e.g., statutes of
limitation and statutes of fraud).””? Some courts have
deemed privilege issues substantive,'® but other courts have
considered them procedural.™* “Conflicts” questions arise
when contrasting laws of two or more sovereigns may apply

10. See In re Yasmin & Yaz, 2011 WL 1375011, at *9-11 (noting that thirty-six
states have either adopted or referred to section 139 of the Second Restatement).
11. Section 139 of the Second Restatement states:

(1) Evidence that is not privileged under the local law of the state
which has the most significant relationship with the communication will
be admitted, even though it would be privileged under the local law of
the forum, unless the admission of such evidence would be contrary to
the strong public policy of the forum.

(2) Evidence that is privileged under the local law of the state which
has the most significant relationship with the communication but which
is not privileged under the local law of the forum will be admitted
unless there is some special reason why the forum policy favoring
admission should not be given effect.

RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 139 (1971).

12.  Such quasi-substantive rules are increasingly, though not uniformly,
thought to influence the outcome of a case sufficiently to warrant a “substantive”
treatment. See, e.g., Lams v. F. H. Smith Co., 178 A. 651, 655 (Del. Super. Ct. 1935)
(giving “substantive” characterization to statute of frauds); Tanges v. Heidelberg N.
Am., Inc., 710 N.E2d 250, 253 (N.Y. 1999) (classifying statutes of repose as
“substantive laws”). Many states have passed statutes governing periods of
limitation in interstate litigation. See, e.g., OR. REV. STAT. ANN. § 12.430 (West
2013).

13. See, e.g., Samuelson v. Susen, 576 F.2d 546, 550 (3d Cir. 1978) (holding
privilege rules are “substantive for Erie purposes”); Republic Gear Co. v. Borg-
Warner Corp., 381 F.2d 551, 555 n.2 (2d Cir. 1967) (“[A] rule of privilege is ‘unlike
the ordinary rules of practice which refer to the processes of litigation, in that it
affects private conduct before the litigation arises.” Rules of privilege are not mere
‘housekeeping rules’ which are ‘rationally capable of classification as either’
substantive or procedural for purposes of [the Erie doctrine]. Such rules ‘affect
people’s conduct at the stage of primary private activity and should therefore be
classified as substantive or quasi-substantive.”” (citations omitted)); In re Yasmin &
Yaz, 2011 WL 1375011, at *6; see also FED. R. EVID. 501 advisory committee’s note
(“[F]ederal law should not supersede that of the States in substantive areas such as
privilege absent a compelling reason.”).

14. See, e.g., Hatfill v. N.Y. Times Co., 459 F. Supp. 2d 462, 466 (E.D. Va.
2006) (deeming privilege rules procedural).
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in a case because the litigants are from different states or
nations or the litigated event spanned sovereign borders."

Conflict of laws is complex and untidy —as the Yasmin
litigation vividly illustrates.'® Yasmin involved a variety of
state and federal claims by numerous parties.”” Facing
privilege issues, the Yasmin court consulted Rule 501 of the
Federal Rules of Evidence, which guides federal courts in
determining which law governs privilege matters.'
Applying this rule, the court concluded federal privilege
law would govern privileged matters relevant to a federal
defense and that state law would govern privilege matters
relevant to a state-law defense.”” But which state’s law
applied—Illinois (where the court sat); the state that
transferred the case; or the state with the most significant
relationship to the communication at issue?” Imagine the
complexity of charting, first, all the states’ laws that might
govern each of the 330 documents at issue in the case and,
second, the parameters of the states’ privilege laws to
determine whether they conflict with the privilege law of
the forum.”!

The Yasmin court found that in this multidistrict
litigation, involving thousands of cases, many of which did
not originate in its judicial district, Illinois choice-of-law
principles should not automatically control.”?> The court
determined that each case’s source of origin should control
which choice-of-law rules governed; thus, Illinois choice-of-
law rules governed the cases filed directly in Illinois, but the
cases transferred into the litigation were governed by rules
of the jurisdictions from which the cases were transferred.
The Yasmin court then conducted a fifty-state survey that
compared states’ choice-of-law principles to determine how

15. See RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 1 (1971).

16. See generally In re Yasmin & Yaz,2011 WL 1375011.

17. Id.

18. FED. R.EVID. 501.

19. In re Yasmin & Yaz, 2011 WL 1375011, at *7. If the allegedly privileged
material related to both federal and state elements, the court determined that the
privilege law favoring admission would govern. Id. at *8.

20. Seeid. at *5.

21. See id. passim.

22. Id. at *S.

23. In re Yasmin & Yaz, 2011 WL 1375011, at *S (citing Chang. v. Baxter
Healthcare Corp., 599 F.3d 728, 732 (7th Cir. 2010)).
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to resolve a potential privilege conflict.** Yasmin’s survey
demonstrates how onerous choice-of-law privilege disputes
can be in multidistrict litigation.

In its fifty-state conflict-of-laws survey, the Yasmin
court determined that a majority of states have not
established a choice-of-law doctrine regarding privileges,
which further compounded the complexity of the court’s
task.” The survey revealed that thirteen states, the District
of Columbia, and Puerto Rico have adopted or cited with
approval the test articulated in section 139 of the Second
Restatement.” Furthermore, the study found that twenty-
three states, which have not considered the subject, look to
the Second Restatement for guidance in other choice-of-
law questions.”’” The court found eight states that follow the
traditional choice-of-law principles articulated in the
Restatement (First) of Conflict of Laws (First
Restatement),”® which does not address specifically how
courts should resolve choice-of-law matters concerning
privilege.”” Finally, the court determined that, because
most states favor the Second Restatement and because the
First Restatement does not explicitly address privilege-law
conflicts, section 139 of the Second Restatement would
govern the choice-of-

Id.



